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Pender County Board of Adjustment Meeting Minutes — May 17, 2023

Members Present: Max Kipfer, Chairman
Kyle Breuer, Vice Chairman
Brett Keeler
Andrew Olsen, Alternate
Jeffrey Snider, Alternate

Members Absent:

Others Present: Daniel Adams, Planning Director
Justin Brantley, Senior Planner
Donna Sayre, Planning Technician
Trey Thurman, County Attorney
Members of the Public

1. Call to Order: 9:03 a.m.

2. Roll Call

3. Invocation

4, Adoption of Agenda

Mr. Keeler made a motion to adopt the agenda. Mr. Snider seconded the motion, and the motion

was unanimously approved.

5. Adoption of Minutes

Mr. Keeler made a motion to adopt the minutes from the February 15, 2023, meeting. Mr. Breuer

seconded the motion, and the motion was unanimously approved.
6. Public Comment
There was no public comment.

7. Public Hearing

APPEAL 2023-10 — Attorney Sam Potter, Applicant, on behalf of Carl Meeks, LLC., Owner

Mr. Adams, Planning Director, presented the Staff Report. Mr. Potter, Applicant, on behalf of
Carl Meeks, LLC., owner, is requesting an Appeal of an Administrative Decision made by the
Pender County Planning and Community Development Department in the issuance of a Final
Notice of Violation, case number ZCV-512-2022, for the operation of a commercial motocross
track without a Special Use Permit in a zoning district that requires a Special Use Permit for
said land use. The subject property is located on the north side of Carl Meeks Road, west of

Shaw Highway in the Holly Township and is further identified by Pender County PIN
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3257-59-0861-0000.

Mr. Adams stated that on July 6, 2022, Pender County Code Enforcement Officer Charlie
Ring received a complaint concerning dirt bikes and four wheelers operating on the subject
property. The complainant mentioned that amount of dust that was being stirred up by

this activity, which was bothering the neighbors. It was also reported to staff that the
subject property was being used as a commercial motocross track. County staff
subsequently located a website that showed a schedule of activity times for clients who

had registered to join the Copperhead MX club and costs associated with reserving time to
ride at the facility. Based on information on the website it was determined that Copperhead
MX is the name of the club and/or facility owned by Carl Meeks, LLC., and located on the
subject property. Staff reviewed the Limited Liability Company Annual Report for Carl Meek LLC.,
available through the North Carolina Secretary of State, and found that the Nature of the
Business, as described in the Annual Report, is an “Events Site”.

Mr. Adams stated that on July 8, 2022, Mr. Ring conducted a site visit but did not witness
motocross activity. Mr. Adams stated that on August 29, 2022, a first Notice of Violation

was issued to the owners of the property, Carl Meeks, LLC., via mail. He stated that the
contents of that Notice of Violation stated that the property owner had failed to obtain
proper permits prior to operating a commercial motocross racetrack, as defined under NAICS
code 711212, Motorcycle Racetracks. Mr. Adams also stated that the violation notice
contained the verbiage from Article 3.2.1 of the Pender County Unified Development
Ordinance.

Mr. Adams stated that subsequent conversations with County staff and the owners’ legal
counsel led to the removal of the website and assurances that the motocross club would
cease operation. The owner was notified that if they wanted to continue operating the
motocross club, they would first need to obtain a Special Use Permit for operating a
motocross racetrack in the Rural Agricultural zoning district, which is required by the
Pender County UDO, Article 5.2.3, Table of Permitted Uses. Mr. Adams stated that the
Planning staff determined the NAICS Code for the land use was 711212, which includes
Motorcycle Racetracks. He stated that at this time, the staff believed compliance had
been achieved.

Mr. Adams stated that at the January 17, 2023, Board of County Commissioners’ meeting, a
neighbor spoke to the Commissioners during Public Comment about the motocross track
operating on Carl Meeks Road. The neighbor discussed the impacts of the use and how it

was negatively affecting the people who live in the vicinity of the subject property. Mr. Adams
stated the neighbor played a recording from his cell phone of the noise the activity creates
and stated that the recording was taken from his property.

Mr. Adams stated that on January 18 and 19, 2023, Planning staff further researched the
subject property and found a website under the homepage of Driven MX describing Copperhead
Ranch, located at 532 Carl Meeks Road in Rocky Point, North Carolina. Mr. Adams stated that
the website described Copperhead Ranch as offering “countryside living including the ability

to train with Driven MX at a private location. Three motocross tracks, barn for storage and bike
work, freshwater ponds, floating docks onsite, with gyms, hardware store, several restaurants,
gas stations, and a grocery store within ten minutes from the property. 3 bed and 2 bath house
sleeps ten and RV camping is available.” Mr. Adams stated that the website advertised
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training programs with dates and associated costs for participating in said programs. He stated
the site also stated that the motocross tracks are only available to members and guests.

Mr. Adams stated that Planning staff contacted the owner’s legal counsel, Mr. Potter, to
inquire as to the situation. After speaking with the owner, Mr. Potter notified staff that
the owner leases the property to Driven MX, which is an Ohio-based company that offers
coaching and training programs for motocross riders. Mr. Daniels stated that a lease
agreement was signed between the owner and Driven MX, who uses the property for
their Winter Training program.

Mr. Adams stated that on January 19, 2023, a Final Notice of Violation was issued to the
property owner for operating a commercial motocross track without first obtaining a
Special Use Permit and subsequent development approvals as required by the UDO.

Mr. Adams stated that on February 19, 2023, an Appeal of Administrative Decision was filed
with Pender County to bring the situation to where it is today.

Mr. Adams stated that it was the Zoning Administrator’s determination that the property is
being used as an unpermitted commercial motocross track. He stated that the UDO defines
Commercial Outdoor Recreation as private, fee-supported, outdoor facilities used for athletic,
training, recreational or park purposes that utilize supervised athletic or recreational activities.
Mr. Adams stated that although the owner may also use the property as a short-term rental
through Airbnb, it | clear that Driven MX is leasing the property and charging people to train
on the motocross tracks that have been built on the property.

Mr. Thurman swore in Planning staff and members of the public who will be testifying at
the hearing.

Mr. Breuer asked Mr. Thurman if appeal rights are affected due to the action taking place

last year. Mr. Thurman stated that the time frame does not affect appeal rights. Mr. Thurman
informed the Board members and the audience that the County does not regulate personal
dirt bike riding unless it is a commercial activity. Mr. Thurman also stated that the County
does not regulate short-term rentals, such as Airbnbs.

Mr. Adams stated that it was his understanding that the situation has evolved by starting with
a club that the people could pay to ride that was quashed and then the property was listed as
an Airbnb that had to be rented in order to ride on the property.

Mr. Thurman stated that an amenity of renting the Airbnb was the ability to ride on the tracks
similar to if an Airbnb had a swimming pool.

To clarify, Mr. Daniels stated that the situation started as a club to where people could pay to
ride their dirt bikes back in 2022. That activity was stopped, and the Planning staff was under
the impression that the case was closed. He stated that when the complaint was made again,
the Planning staff understood that the property was being leased to a company who specifically
trains people to ride and race dirt bikes. Mr. Adams stated that a lease was executed between
the owner of the property and Driven MX to hold training on the property not through Airbnb
but outside of Airbnb.
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Mr. Keeler asked what the primary land use is for the property. Mr. Adams stated that it is
zoned RA, Rural Agricultural and the owner has leased the property for a commercial purpose
without obtaining the proper permits first. He stated he thinks the property is also used as
an Airbnb besides leasing it out for commercial purposes.

Mr. Kipfer asked the Board members if they had any additional questions, and none were
presented.

Attorney Samuel Potter stated that he represents the landowner. He stated that Tom Clifford,
Erin Hogston, and Chad Hogston were present and sitting in the audience.

Mr. Potter requested with Mr. Thurman the right to question Mr. Adams, which Mr. Thurman
agreed to. Mr. Potter then asked Mr. Adams if he has any evidence that any commercial activity
is taking place on the subject property currently. Mr. Adams stated that at present time, he
does not. Mr. Potter asked Mr. Adams that since October 1, 2022, is he aware of any other
commercial activity taking place on the property. Mr. Adams responded that he had received
information from an adjacent property owner that there was a planned running race that

never occurred or took place. Mr. Potter asked if he had any evidence that the people who
rented through Driven MX were also not staying at the property. Mr. Adams responded that

he does not.

Mr. Potter stated that he started communicating with the previous Planning Director, Travis
Henley back in the late summer or early fall of 2022. Mr. Potter stated that once Mr. Henley
informed him that the property could be used as an Airbnb but not as a separate commercial
operation, the landowner immediately ceased any commercial activity and took the website
down. Mr. Potter stated that they continued the Airbnb and as for the lease with Driven MX,
the landowner was under the impression that the people coming to stay at the property were
from Ohio, where it is too cold to ride dirt bikes in the winter. He stated that the people were
coming to stay a week or two to train.

Thomas Clifford, 513 Bayfield Drive, stated that the minute that they got the letter from the
County, the website was taken down. He stated that the fees that were being charged were for
the upkeep of the property. Mr. Clifford stated that mainly friends were there riding but that
also discontinued once the violation was received. He stated that they then began the Airbnb
and families from different areas of the United States would come stay and go to the beach or
use the amenities on the property. Mr. Clifford stated that the only people using the amenities
were the people who were staying at the home. He stated that Driven MX stayed at the
property as any other person would to use the amenities.

Mr. Kipfer asked Mr. Clifford if to his knowledge, did any other people use the tracks that were
not staying at the property. Mr. Clifford stated to his knowledge it only the Driven MX people
using the track.

Mr. Kipfer asked if it was the responsibility of Driven MX to make sure only people staying at
the property used the tracks and Mr. Clifford responded affirmatively. Mr. Kipfer asked if
people who were not staying at the property through Driven MX would then be considered
trespassing and Mr. Clifford agreed.

Mr. Olsen asked if Driven MX was charging people for instruction on dirt bike riding. Mr. Clifford
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stated that he did not get into Driven MX’s business. Mr. Olsen then stated that it seems that
Mr. Clifford is not interested in how Driven MX is using the property and if Driven MX is using it
in a commercial way, then that would be Driven MX’s responsibility. Mr. Clifford stated that at
the time that is how it operated, but they now know to make sure that anybody renting the
Airbnb would be instructed that the property is not to be used in a commercial way.

Mr. Kipfer asked if it is currently rented only as a Airbnb and the renters can use the amenities
that come with the Airbnb. Mr. Clifford responded affirmatively.

Mr. Keeler asked if there is insurance currently carried on the property. Mr. Clifford stated that
yes, there is insurance on the property. Mr. Keeler asked if there were additional insurance riders.
Mr. Clifford stated that they have insurance on the house and then they also have Airbnb
insurance. Mr. Clifford stated that they do not have commercial insurance due to the property
not being commercial oriented.

Mr. Kipfer asked if there were any general rules and regulations enforced. Mr. Clifford stated
that there are rules in place, but he does not have a copy of the rules with him. Mr. Kipfer asked
if there are set times as to when the track can be used, and Mr. Clifford responded by stating that
they have posted signs that riding is only allowed between the hours of 10:00 am and 5:00 pm.
Mr. Clifford stated if they are notified that someone is riding outside of that time frame, they
immediately contact the renters and ask them to stop.

Mr. Keeler asked what the rate charged to Driven MX is per night to rent the property. Mr. Clifford
stated that he thinks it was between $2,000.00 and $3,000.00 for the week. Mr. Breuer stated
that he did look the Airbnb up and the website stated $613.00 a night. Mr. Clifford stated that

he does not think it is that much per night but rather approximately $435.00 per night.

Mr. Olsen provided that this appeal is basically moot since the property was being rented out to
a commercial entity but is no longer. Mr. Thurman stated that he will let Mr. Potter respond to
Mr. Olsen’s statement. Mr. Keeler agreed with Mr. Olsen about the potential confusion on the
grounds of the appeal.

Mr. Thurman stated that after the Notice of Violation was issued and sent to the property owner,
the property owner decided to appeal instead of speaking with the Planning Staff. He stated that
it is within the rights of the property owner to appeal the decision.

Mr. Keeler asked if a monetary violation notice was given. Mr. Thurman stated that there would
be a monetary fine but the Appeal stays the accrual of a fine. Mr. Thurman stated that the
property owner appealed within the thirty-day time frame that is allowed.

Chad Hogston, owner, stated that he advised Driven MX that the January 2024 camp that they

are advertising will not be taking place, but they have left it on their website. He stated that Driven
MX was at the property for a three-week period, left for approximately three weeks, and then
returned for an additional two or three weeks. Mr. Hogston stated that Driven MX runs winter
camps for children. He stated that after the issues with the County, Driven MX was told they could
not return, so the 2024 issue is a non-issue due to them not returning.

Mr. Keeler asked Mr. Hogston to clarify the time frame that Driven MX rented the property.
Mr. Hogston responded with approximately five to six weeks.
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Mr. Hogston stated that ninety-five percent of their tenants are families with children who stay
for three to four days then leave. He stated that they have a low riding frequency.

Mr. Hogston stated when they originally bought the property, it was just private riding at first
then it evolved with time. He stated that a club was created but found out that the club was not
in compliance so they squelched it and at that point they created an Airbnb. Mr. Hogston

stated that the Airbnb included amenities such as track and trail usage.

Mr. Hogston stated that they were contacted by Driven MX who wanted to run their winter
camps at the property. They agreed and a lease was signed but shortly after, he received a
notice of violation. He stated that he did not realize that leasing to Driven MX would be an
issue, but he does now. Mr. Hogston stated that he is trying to stay away from anything that
has a commercial aspect to it. At this point, Mr. Hogston wants to continue the Airbnb for
families and groups that won't utilize it as a commercial unit.

Mr. Keeler asked if Driven MX was on the property from January 17 to January 19, 2023.
Mr. Hogston stated that he is not sure of those dates, but he assumes they were.

Mr. Hogston stated that they want to be good neighbors and have always had their door open
to speak with anyone who has concerns. He stated that he does not feel the neighbors’ biggest
issues were him, his son, and buddies riding on the property but rather the frequency of riding.
He stated that they had decided after May of 2023, the rental of the property was going to be
cut in half to reduce the frequency of riding. Mr. Hogston stated that after the current month,
the rentals decrease significantly due to only renting it twice a month.

Mr. Kipfer asked if there were any questions for Mr. Hogston and no questions were presented.

Mr. Potter stated that Driven MX may be a commercial business but there is no evidence that
somebody not staying at the property was using the tracks. He stated that after the public has
been given the opportunity to speak, the property owner has a proposal that will be presented
to the Board that will address many of the concerns.

Mr. Keeler asked what the square footage of the home is and how many bedrooms does it have.
Mr. Potter stated that it is a three-bedroom, two-bathroom house with roughly 1,800 square feet.

Mr. Kipfer asked if there are no trespassing or illegal use signs posted on the property.

Mr. Hogston stated that they created between ten and twenty signs stating, “No MX bikes past
here” and posted these signs at every point on the property where someone could leave this
property and enter onto another piece of land. He stated that it did not stop 100 percent of all
people, but it did stop the majority. Mr. Hogston stated that they still receive calls from neighbors
stating that someone is riding on their property. He stated that once a call is received, they call
the renters and tell them they have left the property and are trespassing on someone else's
property. Mr. Hogston stated he has informed the neighbors that if they see someone riding a
bike on their property to contact Law Enforcement and report it as trespassing. He also stated
that he put up barriers at every point of entry, so they had done everything that they possibly
could to keep the riders off neighbors’ properties. Mr. Hogston also stated that there are signs
posted all over the property stating the hours of riding.
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Bill McAbee, 5053 Shaw Highway, stated that his property is approximately 2,200 to 2,300 feet
from where the jumps are located on the track and he can see riders using the track. He stated
that he is a disabled veteran who experiences PTSD and enjoys peace and quiet. Mr. McAbee
stated he bought his property for the peace and quiet and had that until the motocross track

was created and used. He stated that trespassing is out of control and happens at least five
times a week. Mr. McAbee stated that he and his neighbors have put up their own signs, barriers,
and gates which the trespassers ignore.

Roy Harris, 531 Carl Meeks Road, stated that he is the closest neighbor to the operation. He
stated that there are day riders who come out to the property, unload, ride, load back up and
leave and it happens every day. He stated that he lives approximately seventy-five feet

from the property line. Mr. Harris stated that people bring travel trailers out there and stay for
three to four days with the past weekend being a perfect example. He stated that a motor home
pulled into the back of the property and ran its generator all night long, which he was able to
hear even with his hearing problem. Mr. McAbee stated that he and his wife are both retired
and like to sit out on their front porch in the afternoon but no longer can do so due to the noise
from the track. He stated that the landowner has not talked to him and the only time he has
ever seen any of them is when they are arriving or leaving the property due to their driveway
being right across from his property. He stated he does not know what can be done about

the situation but something needs to be done because he loves his neighborhood and the peace
it had to offer before the track was put in.

Gary Helm, 455 Carl Meeks Road, presented each Board member with a packet of paperwork

that he had prepared. The packet was not collected as evidence for the record. He stated that
there are two separate tracts of land with the Airbnb being on a separate piece of property from
the track. Mr. Helm states that he strongly opposes them stating that the track is an amenity of
the Airbnb house when they are located on two separate deeded pieces of property. He stated
that the operation is a commercial racetrack that is not gated or fenced. Mr. Helms stated that
another property was purchased up the road by the track owner who rents the property out and
those tenants ride daily at the track. He stated that he has the people on video riding out of their
driveway, into the driveway for the track and leaving the track to head back to the rental home.
Mr. Helms stated that there are campers there at least once or twice a month and he has sent
picture to Mr. Adams every time one is brought in. Mr. Helms stated when Mr. Hogston registered
the LLC with the North Carolina Secretary of State, they listed it as an event site. He stated that
they had advertised for an event that was offering breakfast and lunch sales and the opportunity to
camp for a certain amount of money and to him, that is commercial activity.

Mr. Helm stated that the noise level at the track is so loud that neighbors cannot sit outside

and have a conversation. He stated that if he was going to list his property for sale, he would
have to disclose the noise issue which would limit the sale of the property and most likely
impact the price. Mr. Helms stated that the Applicants do not live at the location and don’t have
to listen to the noise like he and his neighbors.

Mr. Thurman stated that if a Special Use Permit should be obtained or if any events have taken
place at the property is not the issue in front of the Board to address today.

Scott Tinney, 370 North Holly Shelter Estate Road, stated that he has approximately fifty
acres adjacent to the track property and the only separation is a creek. He stated that he
has tried to communicate with them and has only met them in person a few times when
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they had a piece of machinery stuck and he tried to be a good neighbor by helping them.
Mr. Tinney stated that it is never ending with the applicants stating they are going to do
something and then doing the opposite of what was promised. He stated that he feels
part of the problem is who the applicant is and the power he has in this county along with
other counties.

Mr. Potter objected to the testimony being outside of the scope of the appeal. Mr. Thurman
stated that this hearing concerns the appeal that was filed. Mr. Tinney stated that it is
obvious that he has had a prior relationship with every member of the Board, and he feels
that this should be a conflict of interest. Every Board member stated that they either do
not know who the applicant is or if they do know, they have never personally dealt with him
in the past.

Mr. Thurman asked each Board member if they had any type of relationship with any of the
property owners and each Board member responded negatively.

Mr. Tinney stated that he does have a recording of the noise that he has taken from his home
which is approximately half a mile from the track. He stated that he is the President of the HOA
for Holly Shelter Estates neighborhood and receives calls from the other property owners on a
regular basis. Mr. Tinney stated he does not know how to handle this situation and if this is not
the time or place, he requested someone tell him of the proper course of action.

Carl Ezzell, 220 Carl Meeks Road, stating that trespassing is a major issue even though he has
put up signs on both sides of the property line. He stated that people from out of town do not
pay attention to the posted signs. Mr. Ezzell stated that the loud noise is an issue since he
resides across the street. He stated that the landowner has tried to keep it under control but
it gets out of control quickly. Mr. Ezzell stated that he is not sure what to do about it.

Mr. Harris invited all members of the Board to visit his property to listen to the noise.

Scott Walker, 5049 Shaw Highway, passed out a document to all Board members. The document
was not collected as evidence for the record. He owns property directly next to the track. Mr.
Walker stated that he bought forty-seven acres in October of 2020, with the future intention of a
horse farm. He stated that he and his wife bought six lots to allow space for the horses. Mr.
Walker stated that when Mr. Hogston bought the property they spoke, and Mr. Hogston told him
that they were building jogging trails through the woods. He stated that the dirt bike riding went
from occasionally to almost every day.

Mr. Walker stated that when issues came up with the dirt bike riding on his property, he

would contact Mr. Hogston and the issue would be handled. He stated that a neighbor
contacted him to let him know riders were using his driveway. Mr. Walker stated that there
should be no reason for anybody to be using his driveway since his main driveway is
approximately 2,000 feet from Mr. Hogston’s property. He stated that his interactions with

Mr. Hogston were good in the beginning but deteriorated with time. Mr. Walker

stated that one of the last texts he received from Mr. Hogston stated that Law Enforcement
should be called if someone is trespassing on his property. Mr. Walker stated that his frustration
level increased greatly at this time.

Mr. Walker stated he and his wife have had to incur an additional expense for no trespassing
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signs and roped fencing that would not have been necessary had the track not been built. He
stated that he never would have bought this land had to known that a motocross track was going
to be built beside it.

Mr. Walker turned on a video of the noise from his property to which Mr. Thurman and
Mr. Potter objected due to the video not being relevant to the hearing today. Mr. Kipfer
asked Mr. Walker to turn the recording off, which was done.

Julie Walker, 5049 Shaw Highway, stated that she is married to Scott Walker, and they own
property near the track. She passed out documentation to the Board members. The
documentation was not collected as evidence for the record. Ms. Walker informed the Board that a
dirt bike is one hundred decimals which is comparable to a rock concert. She stated that she
currently has two horses on her property and the track creates safety issues for herself, her family,
and others who may trail ride on her property. Ms. Walker stated that she and her husband
sprayed the trees that connect with the property with yellow paint and have put up dozens of no
trespassing signs.

Ms. Walker stated that the barriers that Mr. Hogston referred to consist of approximately
four cones, caution tape that drapes the ground, and a few posted signs and are nowhere
adequate. She stated that Mr. Hogston does not have enough property to satisfy the dirt
bike riders so out of boredom they choose to trespass on neighboring properties.

Ms. Walker stated that they have worked for three years to create trails and pastures. They
currently have a Forest Management Plan in place. She stated that they have worked hard to
create a beautiful area for local equestrians to enjoy, not people from other areas of the
United States.

Ms. Walker stated that she has personally been thrown from her horse due to the dirt bike
activity and is fearful that it will happen again to not only herself but to equestrians who may
be out trail riding.

Ms. Walker stated that the Sheriff’s Department has been out to the area several times to issue

trespassing notices to riders but the trespassing continues to happen on a regular basis and is an
ongoing issue. Ms. Walker stated that she feels they are using the Airbnb as a loophole and this
should not be allowed.

Mr. Olsen asked Mr. Thurman if the Board finds the dirt bike riding a nuisance, does the Board
have any authority to do something about it. Mr. Thurman stated the Board does not have
that authority.

Mr. Olsen stated that the neighbors have provided much testimony, but this Board is a limited
body who is here to determine if their appeal is to be granted. He stated that as soon as he
has the opportunity to do so, he is going to move to deny the appeal due to his opinion that
the Planning staff was correct in that there was a violation at that time. Mr. Olsen stated that
if the Planning staff receive future notifications that commercial activity is taking place at

the property that the same procedure should be followed.

Miles Bielec, 129 Turtle Hill Trail, stated that he and his wife lease two of Ms. Walker’s horses
for a once-a-week riding session. He stated that he is a novice rider and has met dirtbikes on
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the trails and it can be a very scary experience. Mr. Bielec stated that the Airbnb is on a
separate track of land from the racetrack.

Mr. Potter asked Mr. Adams again if he had any evidence that the people who rented
through Driven MX were not staying at the property while using the trails. Mr. Adams
stated that he does not.

Mr. Clifford stated that they do want to be good neighbors. He stated that they are working
hard to limit the renters, respect the horse farm, and respect the neighborhood. Mr. Clifford
stated that he would like cordial conversations moving forward. He stated that he has had
conversations with Mr. Tinney and clarified that they have not talked to every neighbor.

Mr. Clifford stated that the rental will be limited after the month of May and no events were
held at the property out of respect for the neighbors. He stated that all of July and almost
all of August the Airbnb is not rented. Mr. Clifford stated that in one conversation with
Mr. Tinney, he asked what he could do to make it better and Mr. Tinney responded with
don’t know”.

“

Mr. Clifford stated that the track is not open to the public and people must ask permission
to use the track. He stated that this is obviously a very controversial subject but would like all
involved to be cordial so that issues can be resolved as adults.

Mr. Potter stated that he has been working towards a set of rules and enforcement
mechanisms with Mr. Thurman and Mr. Adams that they would voluntarily place on the
property, and they came here prepared to present them today. Mr. Potter stated that during
the hearing, it became extremely apparent by the comments of the neighbors that this is not
over. Mr. Potter stated that after speaking with Mr. Hogston, they made the decision not to
introduce the voluntary rules and regulations. Mr. Potter stated that this does not seem to be
about commercial activity but rather about noise and nuisances and those two issues will not
go away with their proposal. He stated that they are not going to propose to not run dirt bikes
on the track and that appears to be the main issue.

Mr. Thurman stated that the issue before the Board was if the Administrator made a correct
determination that at the time of the notice of violation being given, there was a commercial
operation taking place.

Mr. Kipper closed the testimony portion of the hearing to allow the Board the ability for
discussion.

Mr. Keeler stated that he agrees with Mr. Olsen. He stated that Mr. Hogston testified that
the commercial operation was taking place in January of 2023, and that the Code Enforcement
Officer was correct in issuing the Notice of Violation, at that time.

Mr. Snider stated that what the Board is ruling on today is whether the business that was being
run at the time of the Notice of Violation was commercial and if the Planning staff was correct
in issuing the Notice of Violation at that time. He stated that he agrees with the issuance of
the violation due to commercial activity taking place at that time.

Mr. Kipfer stated that he agrees that at the time of the violation, commercial activity was
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taking place on the property. He stated what is happening now may be very different as
to what was happening then, but they are ruling on what was taking place at the time of
the violation.

Mr. Kipfer stated that he feels Mr. Hogston and Mr. Clifford have problems from all the
testimony that had been heard. He stated that there appears to be many issues occurring on
the property that need to be addressed, such as trespassing and illegal use of the track.

Mr. Kipfer stated that these issues are not going to go away and will need to be addressed
and find a way to make it work. He encouraged more communication between all parties
involved to find a resolution that will work for all parties involved.

Mr. Olsen made a motion to dismiss the appeal due to finding sufficient evidence in the record
to support the Planning staff’s decision. Mr. Snider seconded the motion, and the motion was
unanimously approved.

Mr. Thurman stated to the audience that the determination made was that it was a commercial
operation at the time that the Notice of Violation was sent out. He stated that the Board has no
ability to control trespassing, which would be a criminal matter. Mr. Thurman stated that the
neighbors may choose to consult with an Attorney.

Discussion Items

Mr. Keeler thanked Pender County and Mr. Adams for the Board’s invitation to the Quasi-Judicial
workshop that the School of Government held the week before. He stated that he and

Mr. Kipfer were able to participate and were able to gain considerable knowledge on several
different subjects.

Mr. Adams stated that the Board currently consists of three full members and two alternates.
He stated that an application was received for another position on the Board. Mr. Adams

stated that the Applicant lives in Hampstead and is wanting to serve as an alternate and when

it was brought before the Board of Commissioners for their appointment consideration, the
Board voiced their concerns about the Board being made up of too many people from one side
of Pender County and not having representation from each of the districts. Mr. Adams stated
that he informed the Commissioners that they have tried to get representation from all areas

of Pender County but have been unsuccessful in their attempts. He stated that one

suggestion from the Board was that people may not able to attend due to the time that the BOA
meetings are held. Mr. Adams stated that due to this suggestion being brought up, he would
approach the BOA members to find out if there is a preferable time to hold the meetings instead
of 9:00 a.m.

Mr. Breuer stated that with all due respect, people will come if they are interested and won’t
come if they are not interested regardless of the time.

Mr. Keeler stated that he has brought this subject up in the past due to the fact for working
younger people it may be difficult to attend day meetings. He did agree with Mr. Breuer that
if someone wants to attend then they will. Mr. Keeler stated that he has some flexibility that
other people may not due to obligations to work in order to pay their bills.

Mr. Kipfer stated that he feels the challenge of afternoon meetings is that once a persons’ day
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10.

starts, they have no idea of where the day may go and could change by 12:00.

Mr. Adams thanked the Board members for their feedback. Mr. Kipfer stated that he thinks
that the meeting time should remain the same.

Mr. Adams stated to the Board members that if they know of someone in District four or five,
which is western Pender County or the Burgaw area, who might be interested in applying, then
he would be more than happy to speak to him or her.

Next Meeting Date

June 21, 2023 @ 9:00 a.m.

Commissioner’s Meeting Room

805 S. Walker Street

Burgaw, NC 28425

Mr. Breuer stated that he would be unable to attend the June 21, 2023, meeting.

Adjournment

Meeting adjourned at 11:11 a.m.
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Pender County
PENDER APPEAL 2023-11: Appeal of
Administrative Decision
TO: Board of Adjustment
FROM: Daniel Adams
DATE: June 21, 2023

SUBJECT: APPEAL 2023-11: Appeal of Administrative Decision

SUMMARY:

David Piepmeyer, applicant, is appealing an administrative decision made by the
Planning & Community Development Department to close zoning violation case ZCV-
524-2023. The zoning violation was issued to the owners of Wooten Holding Co, LLC
on February 14, 2023, for failing to adhere to the conditions of approval of Special Use
Permit case 03-07-21-16 issued on January 15, 2004, and revised as case 04-10-25-17
on November 15, 2004, and December 20, 2004, which permitted the operation of
Hampstead Marina. Staff determined the property owner was compliant with the
conditions of approval of the Special Use Permit that were found to be in violation and
issued a letter of compliance on March 22, 2023. The applicant filed an appeal of staff’s
determination on April 19, 2023.

The subject property is located on the east side of Broadview Lane, adjacent to the
Atlantic Intracoastal Waterway, in the Topsail Township and can be further identified by
Pender County PIN 3292-63-8007-0000.

ACTION REQUESTED:
To hold a public hearing and consider the Appeal of Administrative Decision.

ATTACHMENTS:

. Staff Report

. Application

. Applicant's Narrative

. Attachment 1 - David Piepmeyer's Complaint

. Attachment 2 - 1st Notice of Violation

. Attachment 3 - Compliance Letter

. Attachment 4 - January 20, 2004, SUP Board Action Form

. Attachment 5 - November 15, 2004, SUP Board Action Form
. Attachment 6 - December 20, 2004, SUP Board Action Form

OCoONOAAPLWN-=-
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10. Attachment 7 - December 2, 2019, SUP Revocation Agenda Packet
11. Attachment 8 - February 18, 2020, SUP Revocation Agenda Packet
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STAFF REPORT FOR APPEAL 2023-11
APPEAL OF ADMINISTRATIVE DECISION APPLICATION

APPLICATION SUMMARY

Case Number APPEAL 2023-11

Hearing Date June 21, 2023 Board of Adjustment
Applicant David Piepmeyer

Property Owner Wooten Holding Co, LLC

Parcel Identification Number 3292-63-8007-0000

Acreage +/-1.56

Township Topsail

Zoning District RP, Residential Performance

APPEAL SUMMARY

David Piepmeyer, applicant, is appealing an administrative decision made by the Planning & Community
Development Department to close zoning violation case ZCV-524-2023. The zoning violation was issued
to the owners of Wooten Holding Co, LLC on February 14, 2023, for failing to adhere to the conditions
of approval of Special Use Permit case 03-07-21-16 issued on January 15, 2004, and revised as case 04-
10-25-17 on November 15, 2004, and December 20, 2004, which permitted the operation of Hampstead
Marina. Staff determined the property owner was compliant with the conditions of approval of the
Special Use Permit that were found to be in violation and issued a letter of compliance on March 22,
2023. The applicant filed an appeal of staff’s determination on April 19, 2023.

LOCATION

The subject property is located on the east side of Broadview Lane, adjacent to the Atlantic Intracoastal
Waterway, in the Topsail Township and can be further identified by Pender County PIN 3292-63-8007-
0000.

APPEAL 2023-11 Staff Report BOA 6.21.2023 Page 10f6
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Below: Vicinity Map of the Area
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COUNTY NC

Applicant:
| David Piepmeyer

Owner:
' Wooten Holding
Co LLC

Appeal
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APPEAL 2023-11
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DESCRIPTION OF APPEAL

On February 6, 2023, David Piepmeyer filed a complaint with Pender County Code Enforcement Officer,
Charlie Ring. The complaint alleged that the Hampstead Marina, which is located adjacent to Mr.
Piepmeyer’s property, was in violation of several conditions of approval of the Special Use Permit (SUP)
that allowed for the operation of the marina. The complaint was filed as an attachment to an email. The
complaint can be found as Attachment 1. A Special Use Permit for the operation of the marina was issued
by the Board of County Commissioners on January 20, 2004, and subsequently revised on November 15,
2004, and December 20, 2004.

Following the complaint, Code Enforcement staff visited the site on February 9, 2023, and documented
three violations of the conditions of approval of the previously approved SUP. On February 14, 2023, a 1%
Notice of Violation was issued to the property owners, Wooten Holding Co. LLC (see Attachment 2). The
Notice of Violation states that the following conditions are in violation of the previously approved SUP:

e Parking and storage of boats and trailers within the required 10’ buffer along the SW fence.
e Maintaining permanent vegetative coverage of 98%.
e Any Flood or Spotlight shall be oriented away from navigational channels or adjacent properties.

APPEAL 2023-11 Staff Report BOA 6.21.2023 Page 2 of 6
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The violations noted in the February 14, 2023, Notice of Violation letter are related to the conditions of
approval of the SUP that was issued on January 20, 2004 (see attachment 4). The specific conditions that
are in violation are stated as follows:

e Condition 8: A type A buffer 10 ft. wide shall be provided along the southwest boundary from the
corner of the residential site on the property to within 50 ft. of the mean high water line and
maintained for the duration of the project activity. This item shall be installed prior to issuance of
an occupancy permit.

e Condition 4: All areas of the marina site that are not stabilized with gravel, aggregate base course
or an acceptable paving material or approved facilities shall be stabilized and maintained with a
permanent vegetative coverage of 98%. Areas planted in grass shall be maintained at a height of
not more than 6”. A plan for the seeded areas approved in written form by the NC Agricultural
Extension Service or the local SCS office of the USDA shall be submitted with the application for a
zoning permit and all areas of the site shall be stabilized as specified prior to the issuance of an
occupancy permit for the facility.

e Condition 3: Any flood or spotlights shall be oriented away from the street, water navigational
channels or adjacent properties.

On March 1, 2023, at the request of the Hampstead Marina property owner, Pender County staff visited
the Hampstead Marina site to observe the conditions and determine if the violations stated in the
February 14™ Notice of Violation had been rectified. Staff conducted this site visit during evening hours,
after sunset, to ensure the lights in question would be activated. At the March 1 site visit, staff noted the
following:

e No boats or trailers were parked within the ten-foot buffer along the southwest property line.

e Sod had been installed in the mid-level parking area where the ground had previously been
barren.

e The lights in question were determined to be downward casting onto the subject property and
thus compliant with the conditions of approval in the previously approved SUP.

On March 22, 2023, staff issued a letter to Wooten Holding Co. LLC stating that Hampstead Marina was
no longer in violation of the conditions of approval in the previously approved SUP that were noted in the
1% Notice of Violation and that staff considered this code violation case closed. Staff also sent the
compliance letter to the complainant, Mr. David Piepmeyer. That letter is included in the Board’s packet
as Attachment 3. On April 19, 2023, Mr. David Piepmeyer filed an appeal of administrative decision.

HAMPSTEAD MARINA/SPECIAL USE PERMIT BACKGROUND

On January 20, 2004, the Pender County Board of Commissioners held a public hearing and granted a
Special Use Permit to H. Allen and Joyce H. Wooten for the expansion and operation of a marina,
hereinafter referred to as Hampstead Marina. Attachment 4 is the staff report and Board Action Form
from that meeting, which details a history of the property and conditions of approval for the Special Use
Permit.

On November 15, 2004, the Pender County Board of Commissioners held a public hearing to review a
requested revision to the Special Use Permit that was issued on January 20, 2004. The purpose of the

revision was to modify two conditions of approval, specifically:

APPEAL 2023-11 Staff Report BOA 6.21.2023 Page 3 of 6
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1. Revise the permit to require the planted buffer along the southwest property line end 160 feet
from the high water line; and
2. Extend the time allowed for all conditions to be met to February 15, 2005.

Per documentation shown in Attachment 5, which is the staff report and Board Action Form from the
November 15, 2004, meeting, the requested revision was approved with the following note, “To adhere
with the original distances (buffer). The seven foot buffer begins at the curve in the fence, down to the
dock. Additional time is allowed to complete work on this Special Use Permit until February 15, 2005.”

On December 20, 2004, the Pender County Board of Commissioners held a public hearing to review a
second revision to the Special Use Permit that was approved at the January 20, 2004, meeting. Per the
staff report and Board Action Form from that meeting, included as Attachment 6, the purpose of the
revision was to, “revise the permit requirements for the buffer along the southwestern property line.”
The revision was approved with the following amendment, as stated in Attachment 6, “Approved as
submitted but with the stipulation that the solid upper buffer is not required. Discussion clarified that
there be no vegetative buffer on the upper level.”

On December 2, 2019, the Pender County Board of Commissioners held a public hearing to consider the
revocation of Special Use Permits 03-07-21-16 (Hampstead Marina Special Use Permit case number from
January 20, 2004, case) and 04-10-25-17 (Hampstead Marina Special Use Permit case number from
revision applications). The agenda packet for the revocation case is included as Attachment 7. The
revocation case stemmed from a November 30, 2018, Notice of Violation that was sent to the owners of
Hampstead Marina. The Notice of Violation is included in the agenda packet within Attachment 7. The
matter was tabled until the February 18, 2020, meeting, where the Board ultimately determined that the
property was in compliance with the original conditions of approval for the Special Use Permit issued on
January 20, 2004, and revised November 15, 2004, and December 20, 2004. The agenda packet for the
Board of Commissioner’s February 18, 2020, meeting is included as Attachment 8.

APPEAL 2023-11 Staff Report BOA 6.21.2023 Page 4 of 6
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ZONING ADMINISTRATOR’S CONCLUSION

It is the determination of the Zoning Administrator that the subject property is compliant with the
conditions of approval of the Special Use Permit that were found to be in violation as stated within the
February 14, 2023, Notice of Violation. As stated in the March 22, 2023, compliance letter (Attachment
3), staff made the following findings regarding the three conditions that were found to be in violation
when the site was first observed upon receipt of the initial complaint:

1. Staff verified that there was no boat or trailer parked or being stored within the ten-foot buffer
along the southwest property line.

2. Staff verified that the new sod applied to the mid-level parking area meets the requirements of
98% vegetative coverage.

3. The lights in question on the subject property were determined to be downward casting onto the
subject property. This includes the light on the gazebo and the light near the southwest property
line towards the boat ramp. These lights were not oriented towards a navigational channel or
adjacent properties.

Based on these findings, staff considers code violation case ZCV-524-2023 to be compliant and thus closed.

PENDER COUNTY UDO APPEAL OF ADMINISTRATIVE DECISION

3.16 APPEAL OF ADMINISTRATIVE DECISION

3.16.1 Applicability

As specified in N.C.G.S. 160D-405, an appeal by any person aggrieved by a final order, interpretation or
decision of the Administrator or other administrator in regard to the provisions of this Ordinance may be
taken to the Board of Adjustment.

3.16.6 Action by Board of Adjustment

A. The Board of Adjustment may reverse or affirm (wholly or partly) or may modify the order,
requirement, decision, or determination appealed from and shall make any order, requirement,
decision, or determination that in its opinion ought to be made in the case before it. To this
end, the Board of Adjustment shall have all the powers of the officer from whom the appeal is
taken.

B. A motion to reverse, affirm, modify the order, requirement, decision, or determination appealed
from shall include, insofar as practicable, a statement of the specific reasons or findings of fact
that support the motion.

C. If a motion to reverse or modify is not made or fails to receive the affirmative vote of a majority
of members present, the appeal shall be denied.

D. Any motion to overturn a decision shall state the reasons or findings of fact that support the
motion.

APPEAL 2023-11 Staff Report BOA 6.21.2023 Page 5 of 6
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BOARD OF ADJUSTMENT ACTION FOR APPEAL OF ADMINISTRATIVE DECISION
MOTION SECONDED

AFFIRMED REVERSED MODIFY

Breuer ‘ Keeler ALT: Olsen ALT: Snider
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APPLICATION FOR APPEAL OF ADMINISTRATIVE DECISI

THIS SECTION FOR OFFICE USE
Application No. AAD Date
Application Fee $ Receipt No.

SECTION 1: APPLICANT INFORMATION

-

T

'] w3’
Applicant’s 4 7 ’ . [,U‘\:)"/E.’h/ ‘/dtﬁ “W Lé,
Name: -\/ ).d\//’ 4 ,// —’f"?",’é’YE?’C Owmer's Name: ;—741 WwA2s U MAL,
Applicant’s 122 ’j’é’:/ LD Oic) LAAE Owner’s i b M o § 7
Address: Address: /L4 BA0AD /LS (A,
City, State, & . "y /] , City, State, & / v =
Zip phanPsrend A Z84/3 | o LlamS7em9 M
Phone Number: 4 /0~ 270 — 5’{ / ‘77 Phone Number:
Legal relationship of n
applicant to land owner: / } A
SECTION 3: SIGNATURES /// ) [/ / .
Applicant’s Signature / j/t}/._J/// 1AM . Date: o // rf /Z 023
Owner’s Signature / / Date: /o

NOTICE TO APPLICANT:

1. Applicant must also submit the information described below in the Appeal of Administrative Decision Checklist.

2. Applicant or agent authorized in writing must attend the public hearing.

3. Once the public hearing has been advertised, the case will be heard unless the applicant withdraws the application or unless the Board of

Adjustment agrees to table or delay the hearing.
APPEAL OF ADMINISRATIVE DECISION CHECKLIST

O | Signed application form

0 | Application fee

1 | One business size envelope legibly addressed with certified postage for all participants for the appeal

=z Appeal Description: Written description of the Appeal taken forward including all pertinent materials (pictures,

permits, etc.)
OFFICE USE ONLY
O | AAD Fees $250 | Total Fee Calculation $
Cash: Credit Card: Check:
Payment Method : o s O Master Card O Check#_
O Visa
Application received by: Date:
Application completeness approved by | Date:
Date scheduled for public hearing:
Print Form
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April 19, 2023

Subject: Board of Adjustment Appeal Description — Hampstead Marina NOV Dated Nov 14, 2023

1, David Piepmeyer, am challenging the closure of the Notice of Violation issued to Hampstead Marina on Nov 14", 2023;
specifically related to lighting as well as the parking and storage of boat trailers and vehicles inside the 10-foot buffer
area that runs parallel to the SW property boundary line. The basis for this challenge is simple in that nothing was done
by the Special Use Permit Holder, Hampstead Marina or Wooten Holding LLC, to correct either of these violations nor
was there any actions taken to prevent reoccurrence in the future of these same violations.

It is my position that Special Use Permits (SUP’s) by definition, as found in Section 15 of the UDO, are a privilege, which
contains certain conditions and controls to minimize adverse effects, extended to the applicant to ailow

for an exception to the zoning designation given to that district or community. In this case, Hampstead Marina applied
for and was granted a SUP to operate a private commercial marina in a residentially zoned community. This SUP
contains conditions to which the applicant agreed to before approval was granted by the Pender County Board of
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Commissioners that protect the adjoining propeity owners as well as rest of the community in an effort to minimize the

adverse effects. Two of these SUP conditions dealt with lighting and buffering.

Lighting Violation: As you can see by the below photo, the newest Hampstead Marina light added recently has been
located fairly close to the property line and is meant to provide lighting to the Mid-Level Parking Area of the Hampstead
Marina. This light is orientated in such a manner that it floods my entire back yard with light all night long. Likewise, it
contains no shielding and the fixture design type itself does not prohibit light from shining 180 degrees. This SUP
violation could and should be easily addressed so that this issue does not come up again. Inthe past, Hampstead
Marina has had other lighting violations which were addressed through shielding, light fixture design, light orientation,
or light locations changes. | contend that this should again be the case with this newest light and that one or all these
light propagation factors (shielding, Fixture design, orientation and location} can be utilized to keep light out of my back
yard and off my property. One other observation based on my 20 years living next to this commercial operation. Since
Hampstead Marina is rarely if ever used by its’ customers from 12 midnight to 5 am and the property is gated & fenced
so as to prevent noncustomers' access; ! am not sure why these parking area lights even need to be lit from midnight to
5am. It would definitely be beneficial if these lights were motion activated and based on an after-activation duration
timer so they didn’t shine when there were no customers or basically all night long.
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Parking of Vehicles & Boat Trailers INSIDE the 10 ft wide Buffer Area Violation: Again, as you can easily see by looking
at the below photos, Hampstead Marina Customers are parking boat trailers and vehicles with boat trailers right up next
to the fence and inside the 10-foot-wide Buffer Area. | have lots of photos of this violation. Since there is only
Hampstead Marina personnel there to direct customer parking on weekends and holidays, basically 5 days a week
customers can and do park wherever. Simply telling their customers not to has not proven to be effective. Likewise, the
condition regarding the establishment and maintenance of prescribed vegetation in the 10-foot-wide buffer has also
been removed through a past amendment applied for by the Wootens. Tie all this with the fact that there used tobe
6X6 pilings with rope strung through them to designate the edge of the SW mid-level parking buffer area and also
physically detour customers from parking inside this same 10-foot-wide buffer area; much of this rope and many of
these 6x6 pilings have been removed now thus allowing for this violation to occur again and again. [ suggest that these
6x6 pilings and rope be reinstalled for the FULL length of the mid-level parking buffer area so as to recreate the physical
barrier necessary to prevent reoccurrence of this easily solved SUP violation in the future.
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Furthermore, according to Section 15.4, Paragraph B, Revocation, “That the use for which the approval was granted was
so exercised as to be detrimental to the public health or safety, or so as to constitute a nuisance.” | content that Light
shining on or flooding my property all night, every night is a nuisance. Likewise, the parking of vehicles and boat trailers
inside the 10 ft wide buffer area also is a nuisance as well. Itis guite startling to walk out your back or front door and

see someone standing there looking at you over the picket fence.

While | am NOT seeking revocation of the Hampstead Marina SUP nor am | trying to shut down the operation of such a
much needed private marina, | do want compliance to and enforcement of all the conditions and controls of that same
SUP which were put in place so that my family and | could continue to live in our home in relative peace and privaty.

| request that the Board of Adjustment find that this NOV was improperly closed before actions were identified and
implemented to address the Hampstead Marina Lights from flooding into the adjoining property (which runs the full
length of the SW Property line) as well as the parking of boat trailers and vehicles inside the 10 ft wide buffer nextto the
fence that runs along the SW Property Boundary Line. Likewise, | request that either new light fixtures, shields, light
locations or light orientations (or a combination of all these light propagation factors) be put in place to prevent light
from shining or flooding the adjoining property owners’ property and homes. Lastly, ! request that the 6X6 pilings and
rope be reinstalled to create a physical barrier to prevent vehicles and boat traiters from being parked and stored inside
the 10 foot wide mid level parking buffer area. Once these corrective & preventative actions are taken and in place, |
request that the Pender Planning Department should seek written approval from Mr. Piepmeyer that all these actions
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indeed address his concerns. That way, unless something changes, these violations should not re-occur and this NOV

can be properly closed.

Thanks for your time and consideration.
David & Sally Piepmeyer

122 Broadview Lane

Hampstead, NC 28443
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Pender County
Planning and Community Development

Code Enforcement
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295
www,pendercountync.gov

1%t Notice of Violation

February 14, 2023
Wooten Holding Co. LLC
805 Robinhood Street
Burgaw, NC 28425

Dear Property Owner,

NOTICE OF ZONING VIOLATION
You are hereby given notice that a violation or violations of the Pender County Unified Development

Ordinance) exist at the property described below and owned/occupied by you.

LOCATION AND DESCRIPTION OF PROPERTY WHERE VIOLATION EXISTS:
Property focated at 128 Broadview Lane, Hampstead, NC, 28443 and identified by the Pender County

Tax Office as Tax Record Number 3292-63-8007-0000.
CONDITIONS THAT CREATE VIOLATION:
Non-compliance of Special Use Permit issued January 20, 2004 and subsequently revised November

15, 2004, and December 20, 2004, (Attachment 1).

The following conditions are in violation of the approved conditions of the Special Use Permit:

e Parking and storage of boats and trailers within the required 10’ Buffer along the SW fence.

Maintaining permanent vegetative coverage of 98%.
e Any Flood or Spotlight shall be oriented away from navigational channels or adjacent

properties.

CORRECTIVE ACTIONS THAT MUST BE TAKEN BY PROPERTY OWNER/VIOLATOR
All items falling under the above description of violation must be rectified. It's advisable to contact
the Pender County Code Enforcement Office to discuss the owner’s intent to remedy the violation.

DATE BY WHICH CORRECTIVE ACTION MUST BE COMPLETE:
This violation must be corrected within thirty (30) consecutive calendar days of receipt of this notice.
If the violation(s) is/are not corrected within this period, you will immediately thereafter be subjectto

the penalties noted herein.
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PROPERTY OWNER/VIOLATOR'S RIGHT TO APPEAL:
You are hereby given notice that you have the right to appeal the determination made by the Code

Enforcement Officer to the Pender County Board of Adjustment. If you elect to appeal this
determination, you must file a written request for appeal, specifying the reason for the appeal and
paying the associated fees for appeal within thirty {30) days of receipt of this notice. The appeal shall
be filed with the Pender County Planning Department, Zoning Administrator, 805 South Walker Street,
Burgaw, NC 28425. An appeal will stay all required proceedings under this notice until the Board of

Adjustment acts upon the appeal.

PENALTIES FOR VIOLATIONS NOTED: When corrective action is not taken as prescribed in the notice,
the property owner/violator shall upon conviction be guilty of a misdemeanor punishable by fine of
up to $50.00, or imprisoned for not more than thirty (30) days, for each offense. In addition, the
property owner/violator will be subject to a civil penalty of $100.00 each day the violation
continues after the date specified that the violation was to have been corrected.

REMEDIES IF CORRECTIVE ACTION NOT TAKEN:
The County shall through its County Manager and County Attorney initiate legal action to ensure
compliance through court action and the violator may be subject to paying the cost of this action,

pursuant to G.S. 153A-123, in addition to any penalties noted above.

DATE OF NOTIFICATION:
This determination of viclation first made on February 9, 2023 by the Pender County Code

Enforcement Officer, after inspection of the property and the conditions. Please feel free to contact
this office a}aﬂy time. We will be happy to discuss this issue with you.

Case # CV-524-2023653

Charlie Ring

Code Enforcement Officer (910} 259-1519
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Pender County
Planning and Community Development

Code Enforcement
805 S. Walker Street Phone: 910-259-1202
PO Box 1519 Fax: 910-259-1295

..‘\I:f,’ﬂ_"’/“"/ www . pendercountync.gov

Burgaw, NC 28425

Compliance Letter

Wooten Holding Co., LLT March 22, 2023

805 Robinwood St.
Burgaw, NC 28425

AR LRI o
Wi, Wooten,

This letter sarves as notice of staff's determination that the property located at 128 Broadview Lane,
Hampstead, and further identified by Pender County PIN: 3292-63-8007-0000 has achieved a compliant
status. This status is in relation to the Notice of Violation issued by Pender County dated February 14,

2073. Pender County considers this case closed.

A site visit was conducted on March 1, 2023, that allowed siaff to review the Special Use Permit (SUP)
approval conditions in question. Those conditions, as written in the Notice of violation letter dated

February 14, 2023, are listed below, for reference:

o Parking and storage of boats and trailers within the required 10’ buffer along the SW fence.
e Maintaining permanent vegetative coverage of 98%.

e Any flood or spotlight shall be oriented away from navigational channels ar adjacent properties.

Staff verified that there was no boat or trailer stored within the 10-foot buffer along the southwest
property line. Staff later found that the buffer issue was addressed at the December 20, 2004, Board of
Commissioners meeting where a public hearing was held io review a Special Use Permit for the
operation of the marina. The Special Use Permit Amendment {attached) notes that no vegetative buffer
shall be required on the upper level of the property so as not to impede the view of neighboring
property owners; however, there is no documentation in the record indicating that the 10-foot-wide
strip of land that constitutes a buffer was removed at this hearing. The clarification made at the
December 20, 2004, meeting was regarding the vegetation within the buffer not being necessary, not

the strip of land that constitutes the buffer,

At the site visit, staff verified that new sod applied to the parking area meets the requirements of
establishing 98% coverage.

A complete visual inspection of all lighting on the property where the SUP exists was conducted on
March 1, 2023. All lights on the property subject to the conditions of the SUP were downward casting
onto said property. Staff did not find any lights oriented towards a navigational channel nor adjacent
properties. The site visit was intentionally conducted after daylight hours to provide staff with an
cpportunity to see the lights in the dark. When the initial site visit was conducted by Cade Enforcement
staff on Februaty 9, 2023, during daylight hours and with no lights on, it appeared there was a light
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oriented towards an adjacent property. Upon conducting the second site visit on March 1, 2023, after
daytight hours when the lights were on, staff determined that the light is ariented downward onto the
Marina property and not onto adjacent property.

As described above, Pender County considers the violation case closed.

Code Enforcement Officer
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Feb 3, 2023

Pender County Planning — Code Enforcement
Attention: Charlie Ring

910-259-1519

cring@pendercountync.gov

David Piepmeyer

122 Broadview Lane
Hampstead, NC 28443
910-270-8519
david.piepmeyer@outlook.com

Subject: Hampstead Marina SUP Violations

Mr. Ring,

Because Pender County Code Enforcement is currently complaint driven, | am forced to again police my
northern neighbor’s property (Hampstead Marina) to validate if they are compliant to their Special Use

Permit which is required so they can operate a commercial business in a residentially zoned community.

This is very frustrating in that | have been forced to go through this exercise several times over the last
20 years and would think that by now, the county would periodically inspect the Hampstead Marina for
re-occurrence of past violations or the presence of any new SUP noncompliance items.

All this being said, below are several violations that | would like permanently resolved by Easter of 2023.

Likewise, | would like both an electronic and hard copy of the Notice of Violation that will be sent to the
Hampstead Marina Owners, Wooten Holdings Co. LLC at 805 Robinwood St; Burgaw, NC 28425; along
with all past SUP and CAMA NOV’s sent to my above email and physical residence addresses.

If further clarification or explanation is needed from me; please feel free to give me a call or preferable,
shoot me an email. Sorry that you have to go through this again but these reoccurring and new
violations have to be identified periodically or the Wooten’s will claim that the statue of limitations has
run out and they don’t have to address anything.

David Piepmeyer
Violation #1:

The Southern Property Line Buffer Rope, which establishes and maintains the SUP required 10-foot
buffer distance between Hampstead Marina’s Southern Property line, which is established by a 6 foot
high wooden fence, and the mid-level parking area, is down. Since this rope is down, an employee of
Hampstead Marina directs members to park right up next to the fence inside of this buffer area
throughout the boating season on busy weekends and holidays.
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Violation #2: Storm Water Runoff Violations

As you can see by the below photo, Normal Rain Water Runoff that flows through the Hampstead
Marina’s lower gravel covered parking area and out into the ICWW via the concrete boat ramp
(displayed by the chocolate milk colored water) carries dirt, gravel and other contaminants into ICWW.
This is a violation of the NC Division of Water Quality Permit and the SUP in that both require that all
rain water runoff be contained on the Hampstead Marina Property. Obviously, the storm water runoff
capture system that was designed, put in place and permitted is not functioning properly and needs to
be re-evaluated and repaired to resolve this issue.

Violation #3: Boat / Trailer Storage

Storing of Boats on Trailers almost daily during Fall and Winter Months
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Violation #4: Maintaining 98% Coverage of the Mid-Level Parking Area

Huge areas of bare dirt which exceed the 2% of total land surface area allowed to exist without
vegetative or other approved covering to minimize wind-blown parking surface erosion. This causes me
to have to pressure wash my house several times a year.
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Violation #5: Lights Pointing at ICWW

The addition of lights on the gazebo and Bathroom Building that are not displayed on the Site Plan and
pointing at the ICWW. SUP clearly states that light shall not be pointed towards the ICWW.

Violation #6: Addition of New Flood Light to Mid-Level Parking Area.

Yet another item that is not reflected on the current site plan and floods my backyard with light all night
long. This light has been added since my last complaint in 2021 and is another example of the Wooten’s
blatant disregard for compliance to their SUP and to my original concerns expressed around light
pollution during the BOCC Public Meeting conducted initially back in 2003 and 2004.
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Violation #7: SUP Site Plan Update Violation

Although there have been several changes made to the Hampstead Marina Site (Gazebo location, docks
reconfigured, new lights installed on gazebo, bathroom building, and Mid-Level Parking area), the site
plan has not been updated as required. The SUP clearly states that the site plan must be updated in a
timely manner to reflect changes. This stipulation allows changes to be evaluation by the Pender
County Planning Department and then the SUP needs to come back in front of BOCC for approval
consideration. Failure to follow this process, by itself, is ground for SUP to be revoked. That is not what
I want. | simply want the Wooten’s to be made to comply with the conditions that they agreed to in
order to have the privilege to operate a business under a Special Use Permit within a residential zoned
community.
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Pender County
Planning and Community Development

Code Enforcement
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295

www. pendercountync.gov

15 Notice of Violation

February 14, 2023
Wooten Holding Co. LLC
805 Robinhood Street
Burgaw, NC 28425

Dear Property Owner,

NOTICE OF ZONING VIOLATION
You are hereby given notice that a violation or violations of the Pender County Unified Development
Ordinance) exist at the property described below and owned/occupied by you.

LOCATION AND DESCRIPTION OF PROPERTY WHERE VIQLATION EXISTS:
Property located at 128 Broadview Lane, Hampstead, NC, 28443 and identified by the Pender County
Tax Office as Tax Record Number 3292-63-8007-0000.

CONDITIONS THAT CREATE VIOLATION:
Non-compliance of Special Use Permit issued January 20, 2004 and subsequently revised November

15, 2004, and December 20, 2004. {Attachment 1).

The following conditions are in violation of the approved conditions of the Special Use Permit;:

* Parking and storage of boats and trailers within the required 10’ Buffer along the SW fence.

* Maintaining permanent vegetative coverage of 98%.
¢ Any Flood or Spotlight shall be oriented away from navigational channels or adjacent
properties.

CORRECTIVE ACTIONS THAT MUST 8E TAKEN BY PROPERTY OWNER/VIOLATOR
All items fafling under the above description of violation must be rectified. It's advisable to contact
the Pender County Code Enforcement Office to discuss the owner’s intent to remedy the violation.

DATE BY WHICH CORRECTIVE ACTION MUST BE COMPLETE:

This violation must be corrected within thirty (30) consecutive calendar days of receipt of this notice.
If the violation(s) is/are not corrected within this period, you will immediately thereafter be subject to
the penalties noted herein.

Page 27 of 168

Page 43 of 184



PROPERTY OWNER/VIOLATOR’S RIGHT TO APPEAL:

You are hereby given notice that you have the right to appeal the determination made by the Code
Enforcement Officer to the Pender County Board of Adjustment. If you elect to appeal this
determination, you must file a written request for appeal, specifying the reason for the appeal and
paying the associated fees for appeal within thirty (30) days of receipt of this notice. The appeal shall
be filed with the Pender County Planning Department, Zoning Administrator, 805 South Walker Street,
Burgaw, NC 28425. An appeal wiii stay all required proceedings under this notice until the Board of
Adjustment acts upon the appeal.

PENALTIES FOR VIOLATIONS NOTED: When corrective action is not taken as prescribed in the notice,
the property owner/violator shall upon conviction be guilty of a misdemeanor punishable by fine of
up to $50.00, or imprisoned for not more than thirty (30) days, for each offense. In addition, the
property owner/violator will be subject to a civil penalty of $100.00 each day the violation
continues after the date specified that the violation was to have been corrected.

REMEDIES IF CORRECTIVE ACTION NOT TAKEN:

The County shall through its County Manager and County Attorney initiate legal action to ensure
compliance through court action and the violator may be subject to paying the cost of this action,
pursuant to G.S. 153A-123, in addition to any penalties noted above.

DATE OF NOTIFICATION:

This determination of violation first made on February 9, 2023 by the Pender County Code
Enforcement Officer, after inspection of the property and the conditions. Please feel free to contact
this office at agy time. We will be happy to discuss this issue with you.

~ (;

Charlie Ring Case # CV-524-2023653
Code Enforcement Officer (Qﬁ)) 259-1519
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Pender County
Planning and Community Development

Code Enforcement
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295
www.pendercountync.gov

Compliance Letter

Wooten Holding Co., LLC March 22, 2023
805 Robinwood St.
Burgaw, NC 28425

Mr. Wooten,

This letter serves as notice of staff’s determination that the property located at 128 Broadview Lane,
Hampstead, and further identified by Pender County PIN: 3292-63-8007-0000 has achieved a compliant
status. This status is in relation to the Notice of Violation issued by Pender County dated February 14,
2023. Pender County considers this case closed.

A site visit was conducted on March 1, 2023, that allowed staff to review the Special Use Permit (SUP)
approval conditions in question. Those conditions, as written in the Notice of Violation letter dated
February 14, 2023, are listed below, for reference:

e Parking and storage of boats and trailers within the required 10’ buffer along the SW fence.
e Maintaining permanent vegetative coverage of 98%.

e Any flood or spotlight shall be oriented away from navigational channels or adjacent properties.

Staff verified that there was no boat or trailer stored within the 10-foot buffer along the southwest
property line. Staff later found that the buffer issue was addressed at the December 20, 2004, Board of
Commissioners meeting where a public hearing was held to review a Special Use Permit for the
operation of the marina. The Special Use Permit Amendment (attached) notes that no vegetative buffer
shall be required on the upper level of the property so as not to impede the view of neighboring
property owners; however, there is no documentation in the record indicating that the 10-foot-wide
strip of land that constitutes a buffer was removed at this hearing. The clarification made at the
December 20, 2004, meeting was regarding the vegetation within the buffer not being necessary, not
the strip of land that constitutes the buffer.

At the site visit, staff verified that new sod applied to the parking area meets the requirements of
establishing 98% coverage.

A complete visual inspection of all lighting on the property where the SUP exists was conducted on
March 1, 2023. All lights on the property subject to the conditions of the SUP were downward casting
onto said property. Staff did not find any lights oriented towards a navigational channel nor adjacent
properties. The site visit was intentionally conducted after daylight hours to provide staff with an
opportunity to see the lights in the dark. When the initial site visit was conducted by Code Enforcement
staff on February 9, 2023, during daylight hours and with no lights on, it appeared there was a light
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oriented towards an adjacent property. Upon conducting the second site visit on March 1, 2023, after
daylight hours when the lights were on, staff determined that the light is oriented downward onto the
Marina property and not onto adjacent property.

As described above, Pender County considers the violation case closed.

Sincerely,

Charlie Ring
Code Enforcement Officer
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Conditions, Ts Conslier In Imﬁ‘ng.d Specfd Use Periiis For This Préject:

'Ihefollow:ﬁgshallbesubmmed ormmmofazomngpmitfortheme- Ca gl
a) ~AnEx|$tmgWaste SystanPﬁmrtﬁ’omﬂmPenderCounty Environmental Henlﬂ:Dmsmnwﬂha
. specifi¢ reference to the Ham steadMannaandhmmﬁonnonmpwtyforthewas;esys&m

) - NCDOT Driveway Per acesss o the NCDOT stte uanaine oad o the commerial ey

thatadvenwpthesxteoruse. MlmwhsngmshaﬂbemamdamewﬂhSecﬁénMuf T‘Pendercnunty
- Zoning g " 3
‘Any flood oi spotlights shall be onented away from the sireet, water nawgatlonal channels or adjacent

properties.
All amasot‘lhemama site that are not stabilized with gravel, agsregalebasecomoranaweptable
paving matetial-or approved facilities shatl be stabilized and maintsined with g penmanent vegetative
coverage of 98%. Areas planted in grass shall be maintairied at.a hieight of ot more than 6”. A pliin for
the seeded areas approved in written form by the NC Agricultural Extension Service or - the local SCS office
of the USDA shall be submitted with the application for a zoning permit and all aress of the site shall be
stabilized as specified prior to the issuance of an oocupancypmn forthe facility. -
The site shnl} be maintained so that there is no visible erosion on the site and o visible transport of
sednnent off the site on to adjacent properties or into estuarine waters.

Af' the site shall be limited to the cipacity established by the Existing Septic Permit, the
NCDOT dnveway permit, the CAMA permit or the hmxtauons established in this pexmit which ever is
more mtncnve
A 6 ft high Giuchbys inch wood fence shall bainstaﬂedalonglhem;hmmmbonnduyﬁomlhecom
of the residential sife on the property to witiin 10 . the mesn high water fine,” The fenéé shiall be lafi i its
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10, Ihﬂﬂn i 2 bay

11. A drive atou
- 'site and shown.on
12. Parking aréag or acceh

shall be provided by the

i O e e TR A
shall be physicaily marked o the ground with aphysical barrier or other mats
administrator as shown of the dpprovedsite plag, -~ =~ . .
d shall be provided at thie southwest end of the double paikin & ceritial
sedfiteplanwitha 20 Rowidth, =~ - o<
parking spaces shall inot exceed a slope of 8%. Verificatior of stecp slope areas
pplicant and parking shall be redésiignied, graded:ér eliminated t gomply with

13. Other perimefer fencirig shall be provided in the locations shown on the site plan fo spetifications as-
. approved by the Zoning Administrator, . oL s F DL L
14. . All parkinig bays shiall be phiysically miarked on the ground with vehicie physical bamiers approved bythe
Zoning Admihistrator at the following locations: IPREY N -
) - The end pFéach bay of parking, -~ . - S
b) The centerofeach double bay of parking, -
©)  The forward edge of each single bay of parking. el o o
9) _ Surroutiding each designated landscape area shown of the approvéd siteplan, ~ ~
15. The centsil bay of double parki g shown on the approved site plai shall provide for 2 drive around raffic
o~ patteth, so that traffic will not b  required to back an excessive disiance or fur aroind in a resiricted area,
’ 16. Occupancy of' the site shall be limited to individuals that have a rental contract or permit For one of the 9
. approved boat slips or e of thic boat ramp. An approved pexmit or sticker as issued by the opérator shall
be displayed on each vehicle including boats that are parked on the site, “The following additional

- conditions Shawl! {o capacity and occupancy of the site: : SRR
a) Nomore 1 9 watercrafl of any, type shall be docked or moored at the pier or wet slip facility at any
b) . Nomore than 5 watercratt of any type shall bé temporarily mooted in the boat ramp.or boat rimp
. fingerpicnal anyonetime, = - ‘ - I e e O
¢} No more than 16 water craft of any type will occupy or be focated in the facility’s diedged basin and
within 120 1. of the boat ramp or property shoreline, iy '
- d) Al vehicles on the landward side of the water line shall be parked in designated and physically
masked patking spaces, :
€) The site on the landward side of the water line shali be limited to no more vehicles or vehicle
combi_mtmi:han there are designated parking spaces as shown on the: final site plan approved by the
Planning Director. This number shall not under any circumstances exceed 119 vehicles or vehicle
combinations.
f)  The site shall be supervised and controlled 50 that violations of the conditions of this permit do not
occir, :
g) The faciliti¢s shall not be nsed by any commereial boat dry stack.or starage facility iot physically
Tocated o thesitefo ausch i i bt i
17. Storage or display of any salvage materials, merchandise or equipment on the site is prohibited,
18. The applicant shall submit a proposal for waste collection containers oi the site and maintenance and
servicing the containers to be approved by the zoning administrator prior to issuance of a final zoning

permit. .
1 19. Boats or boat trailers or other vehicles cannot be parked or stored on the site for more than 48 hours, except
in the 9 boat slips shown on the site plan.

kbw revis, 12-4-03,isc review, 12/5/03, jos Fevis 12/9/03 fﬁl._ju rev. 12/15/03

d bocs resol-04 3ofd4

' Page33of168

Page 49 of 184



buffers, and othﬂ'cmdmompfthmpmtmdlhehnmgmﬂmmcepnmmmmupmypmnbeing

issued or any occupancy or usé of the site, -

23, 'I‘hepmpc#shallbemmmamedmhcoordwnhtheapphcam'sﬁnnltewsedsxteplanasspprovedbylhe
ZonmgAdiElmlmmrandthecondmonsofth!spmt.

24, Theobhgaq:onslmposedbythlspmmltmﬂbelhemsponﬁblhtyoﬂhepmpettyownermdopmmrand
shal!connﬁuemaﬁ‘ectforthcdumhonaﬁhisme

RESOLUTION: NOW, ’l‘BEREFORE, BE IT RESOLVED, that on Jamuary 20, 2004 ; thie Pendter County
Board of Commjssioners considered a Special Use Permit for Hamipstead Marina ag déscribed herein and
Dwight Stricklagd, Chairman is authorized to execute thc order implementing this resolution and provide notice
to the applicant ?ftheactxonlakenhﬁ’em

AMENDMEN'I}S #3%

MOVED Wi.':lliams SECONDED __ Rivenbark

APPROVED__. X DENIED ANIMOU

I

YEA VOTES: Strickiani — Wiljams Holland V__Mesdows __ Rivenbark__

| ; e 01-20-04
. Dwight Strickiacd, Date
m Chairman
ﬂM 5 Qe 01-20-04
A’l'l‘ES'[i‘ v Date

¥* Remove: Item 16g
Remove Item 10, 16d and 16e
Amend Section 7: A 6 ft, high picket fence

Add: To avoid light pollution, no overhead lights should
be directed toward Piepmeyer's house.

kbw revis, 12-4-03 jsc review, §2/5/03, jos revis 12/9/03 fin, jesrev. 12415103
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—~ Permit # 03-07-21-16

e INTRODUCED BY: Johnny Sutton DATE: November 15,2004 ITEM NO: Z 8.
Special Use Permit: Existing Hampstead Marina Special Use Permit Revision
SUBJECT: CASE NO: 04-10-25-17
PROPERTY RECORD NO: 08220 & 08221
APPLICANT: H. Allen and Joyce H. Wooten
OWNER: Wooten Holding

ACTION REQUESTED: Revision of an Approved Special Use Permit for Hampstead Marina for the

following amendments;
L. Revise the permit to require the planted buffer along the southwest property line end 160 fi. from the high
water line. !

2. Extend the time allowed for ail conditions to be met to February 15, 2005.

HISTORY/BACKGROUND:
Project Location: The property is adjacent to the Intracoastal Waterway at the end of Broadview Lane and

Howards Chatinel Drive, approx. 0.15 of a mile north of the end of Factory Road in Hampstead, N.C. (See

attached location map)

Project Description: Hampstead Marina consists of a boat ramp, bulkhead, pier with gazebo, 9 wet

slips, 119 parking spaces, picnic shelter and a single restroom. A single family dwelling is also located

on the property and will be maintained as a separate use in a space meeting the Zoning Ordinance set
- back and area requirements. The recently approved expansion will include demolition of an existing
accessory structure for parking expansion and addition of a 16 f. by 16 ft. gazebo and new electrical
for the site and pier, part of which was completed without required permits. The expanded Marina also
includes a pier, wet,slips and boat ramp that was all completed without local permits.

Praject History:

1. A Special Use Permit was approved for this facility on January 15, 2004 (see executed permit attached).
A site plan as required to be submitted under the Special Use Permit was approved by Planning Staff on
May 19, 2004,

3. AZoning Permit was issued in August 2004 with the requirement that all conditions be completed by
December 15, 2004.

4. During this process a neighbor adjacent {0 the site reviewed the staff approved site plan and the original
permit and noticed the following discrepancies between the Approved Permit Conditions and the Staff
Approved Site Plan:

a.  The planted buffer along the southwest property line had been approved by staff approximately 160 R
short of the mean high water line. This in effect allowed the buffer to end 160 ft. from the mean high
water line instead of 50 ft. A specific requirement of the permit was that the buffer be provided to
within 50 fi. of the mean high water line.

b. A gate was shown on the staff approved site plan ir the required fence along the southwest property
line and the gate was not included in the application or in the permit conditions.

c. A seawall was constructed along the southwest property line that was not shown on the County or
CAMA Permit.

5. The applicant has subsequently requested a revision to the approved Special Use Permit.

EVALUATION:
A) Public Notifications: Advertisements for the proposal have been placed in the Topsail Voice and Pender

Post. Adjacent property owners were notified by first class mail,

jcs, pd, sup, reso, final, 11/8/04 10f3
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Permit # 03-07-21-16
F\ B) Zoning Ordinance Compliance: This property is currently zoned R-20, Residential. Marinas are allowed
o as a special use in the R-20 District. The facility will be incompliance with the Zoning Ordinance when all
local and state regulation requirements are completed.

C) Land Use Plan Compliance: This property is classified as Limited Transition and is located adjacent to
Outstanding Resource waters, The Pender County Land Use Plan prohibits the construction of new marina
facilities in Qutstanding Resource Water areas. The Pender County Board of Adjustment has ruled that this
facility is an existing Marina under the provisions of the Pender County Zoning Ordinance. The Coastal
Management staff has issued a CAMA permit for a 9 slip facility. Since this proposal is a minor expansion
of an existing marina facility, it is not inconsistent with the Pender County Land Use Plan as long as all
required permits are obtained and it is in compliance with local and state regulations.

D) 20/20 Growth Policies Consistency: The proposal is not inconsistent with the 20/20 Policies as long as
reasonable measures are taken to install and provide long term maintenance of landscape materials
appropriate to tl;e site and area conditions.

E) Flood Hazard Ordinance Compliance: The applicant must verify that all electrical component
installations for the pier and gazebo are elevated above FEMA flood elevation in order for the project to
comply with the Flood Hazard Prevention Ordinance.

F) Existing Land Use In Area: Single family uses are located adjacent to the site on the northeast, northwest
and southwest sides of the site. Estuarine waters are on the southeast side of the site.

G) Site Access Conditions: The marina site has access to a state maintained road along a recorded easement
from the site,

H) Staff Comments: Staff will note the following conditions that currently exist.

1. This project has resulted in a long, complicated and controversial process as a result primarily of the
applicant not obt:aining the required, abvious permits.

~~~ 2. The property is continuing to be used as a marina without compliance with the local Zoning Ordinance ard
NC State Building Code and no occupancy being authorized by Pender County.
3. There are numerous permit requirements that must still be fulfilled prior to official occupancy being
approved by the County Planning and Building Inspections Department,
It will shortly be beyond the normal planting season for required buffer and landscape plants.
It should be noted also that the Zoning Ordinance requires required buffers and landscape plants to be
installed prior to occupancy of a facility or within 90 days when an adequate security is posted to insore
installation of the plantings,
6.  The reason for planning staff allowing a change in the approved site plan from the permit conditions were
as follows:

a. It was felt that the planted buffer would be hard if not impossible to maintain in the lower part of this
area because of its proximity to the boat ramp traffic. } is likely that at least 60 additional &. of the
deleted buffer could be installed without causing undue hardship for maintenance.

b. It was felt that a gate in a fence does not change the requirements for the fence to be instatled, A
condition was noted on the site plan that the gate conld only be used for the purposes allowed by the
casement that was recorded and not for commercial or marina use,

oA

1}  Conditions To Consider In Issuing A Special Use Permit For This Project:

1. All conditions of the original permit executed on 2-17-04 shall remain in effect, except those that are
amended by action of the Board of Commissioners.

2. The applicant will J‘mstall all buffer and landscape plants as required under the original and amended
Special Use Permits by 12-15-04, in compliance with the planting specifications of Section 14 of the
Zoning Ordinance. i

3. All other conditions of compliance must be completed by February 15, 2005. This shall include the ;

— following: ‘
' a. Completion of all requirements for local permits, ineluding Zoning and Building Related.
b. Completion of all requirements for required state permits, including CAMA Permits and verification
that all components of the facility have been approved,

Jes, pd, sup, reso, final , 11/8/04 20f3
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Permit # 03-07-21-16
M 4. The type A buffer 10 ft. wide as required in condition # 8 of the original permit shall be provided along the
- southwestern boundary from the comer of the residential site on the property to within 100 fi. of the mean
high water line and maintained for the duration of the project activity. The plantings required in the A
buffer shall continue adjacent to the property line for an additional 25 f. and to within 75 . of the mean
high water line.

RESOLUTION: NOW, THEREFORE, BE IT RESOLVED, that on November 15, 2004 the Pender County
Board of Commissioners considered 2 Special Use Permit for Hampstead Marina as described herein and

Dwight Strickland, Chairman is authorized to execute the order implementing this resolution and provide notice
to the applicant of the action taken herein.

AMENDMENTS: ** See Revisions Below.

MOVED Willi}iams SECONDED Rivenbark

DENIED ‘( UNAN'IMOU%J )

APPROVED__ X |

YEA VOTES: Strickland Williams Holland Meadows Rivenbark

-
Ouidh ] uisor

Bwight Strickland, Date
Chairman

ATTEST 6] Date

## To adhere with the original distances (buffer). The seven foot
buffer begins at the curve in the fence, down to the dock.
Additional time is allowed to complete work on this Special Use
Permit until February 15, 2005.

Jof3

e e vt e

jcs, pd, sup, reso, final , 11/8/04
Page 37 of 168

Page 53 of 184



Permit # 03-07-21-16
INTRODUCED BY: Jobnny Sutton DATE: December 20,2004 ITEMNO:_ /8,
Special Use Permit: Hampstead Marina Amendment

SUBJECT: CASE NO:04-10-25-17
PROPERTY RECORD NO: 08220 & 08221
APPLICANT: H. Allen and Joyce H. Wooten
OWNER: Wooten Holding

ACTION REQUESTED: Amend the Special Use Permit for Hampstead Marina for the following:
1. Revise the permit requirements for the buffer along the southwestern property line.

HISTORY/BACKGROUND:
Project Location: The property is adjacent to the Intracoastal Waterway at the end of Broadview Lane and

ofami mile nnﬁl\ nf fl\n ond af Fastarv Raoad in unmnufnnﬂ NC. f See

Nhnenal Thee Arevaey
W WA VA & “VGVIJ ANVEING 121 &

j & P o
nOWaras Laanics +ve, approx. 0.15of

attached location map)
Project Description: The project is an existing Marina/Boat Ramp that received Special Use Pemut approval

for expansion in January 2004. An amendment to the permit in Noveraber 2004 dealt with the buffer along the
southwestern property boundary. The currently proposed amendment by staff would provide for a change

in the conditions applying to the buffer along the southwestern property boundary:

Project History: ‘
1. A Special Use Permit was approved for this facility on January 15, 2004.

2. A revision was ?pproved to the permit on November 15, 2004.

EVALUATION: The pernit revision was approved on November 15, 2004 after a two hour plus session of

discussing the issue and issites not related to the buffer question. The facility has been judged to be an existing

facility by the Pender County Board of Adjustment, a Quasi-Judicial Board. The 7 ft. wide protected buffer

width that was approved on November 15, 2004, near the concrete boat ramp is likely not practical and staff

feels could not be adequately maintained. The plantings in the buffer area would be the item critical for

protection of neighboring properties. The proposed amendment would consist of a minor change in the original

permit and would be consistent with Pender County Policies, Plans and Ordinances. Planning Staff

recommends approval of this resolution subject to the conditions noted below.

A) Conditions To Consider In Issuing A Special Use Permit For This Project:

1. All conditions of the criginal permit issued and executed by Pender County on 2-17-04 shall remain in
effect, except those that are amended by action of the Board of Commissioners.

2. All plantings for the buffer along the southwestern property line shall be placed with top of the root ball at
or within 12 inches of the ground level of the marina property 20 ft. from the property line in the area

where the planting is to be placed.
3. The six foot picket fence cannot be used as a retaining wall to prevent the lateral movement of soil from the

parking lot area (Note: a building permit is required for any structure that is used to prevent the lateral
movement of soil for any required actmty associated with a commercial use. The structure may require
engineered drawmgs in these situations prior to a building permit being issued).

4. Therequired 6 ft. high picket fence shall be 6 ft. high from ground level, 5 ft. from the southwestern
property line. The ground level can be determined from the marina/boat ramp property side or from the
ground levels on the properties to the southwest, but the fence must be at least 6 ft. high measured from one
of these areas.

5. The sediment fence curmrently nailed to the southwestern side of the picket fence shall be removed and
installed on the marina/boat ramp side of the fence to prevent sediment from being deposited on adjacent
properties (the erected fence is within a few inches of the property line).

6. All conditions of compliance must be completed by February 15, 2005. This shall include the following:

jos, pd, sup, reso, fin 11-8-04, rev 12-14-04 fin 1of2
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Permit # 03-07-21-16

a.  Completion of all requirements for local permits, including Zoning and Building Related.
b.  Completion of all requirements for required state permits, including CAMA Permits and verification
that all components of the facility have been approved and are in compliance.

7. Thetype A buffer 10 fi. wide as described in the Pender County Zoning Ordinance and required in
condition # 8 of the original permit shall be provided along the southwestern boundary from the corner of
the residential site on the property to within 15 f. (approximately 50 fi. of the MHW line) of the landward
edge of the concrete boat ramp and maintained for the duration of the project activity except as follows:

a.  The buffer would begin 15 fi. landward from the edge of the flat pad of the concrete boat ramp.
b. At this point the buffer would begin and have a protected width of 4 ft. from the property line for a
distance of 50 ft.

The buffer will then continue in a landward direction with a protected width of 7 fi. (beginning 65 fi,

from the landward edge of the flat pad of the concrete boat ramp) for a distance of 40 ft. and to thetop

e of upper or middle parking level of the property. .

d; The remainder of the buffer to the residential property line shall maintain a protected width of 10 £,

€.  The area of the buffer described above (from 15 f. landward of the edge of the flat pad of the concrete
boat ramp for a distance of 90 £.), plus an additional 100 ft. shal] provide plantings as follows:
1. An evergreen hedge that will provide a continuous screen at least 6” high within 4 years.
f. The remaix‘)der of the buffer shall provide plantings as follows:
1. 3 canopy trees, 3 under story trees and a grass cover of at least 98 % coverage (except

within 4 feet of the base of any tree), per 100 linear feet.

C.

RESOLUTION: NOW, THEREFORE, BE IT RESOLVED, that on December 20, 2004 the Pender County
Board of Commissioners considered a Special Use Permit amendment for Hampstead Marina as described
herein and Eugene Meadows, Chairman is authorized to execute the order implementing this resolution and

provide notice to the applicant of the action taken herein.

AMENDMENTS: Approved as submitted but with stipulation that the
solid upper buffer is not required. Discussion clarified

that there be no vée_getatiie buffer on the upper level.
MOVED _ Moore SECONpEp _ Rivenbar

APPROVED__ ¥  pENIED UNANIMOUS
Moore __X  Rivenbark X Williams

12-5-0420

YEA VOTES: Meadows Holland

ugene Meadows, Date
Chairman
M Q« dqf'\/ 12-20-04
ATTEST v Date
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Request for Board Action

TO: Board of County Commissioners
FROM: Kyle Breuer
DATE: December 2, 2019

SUBJECT: Consideration of the Revocation of Special Use Permit 03-07-21-16.

SUMMARY:

Pender County will consider the revocation of Special Use Permit 03-07-21-16,
subsequently revised on December 20, 2004 (04-10-25-17), which allowed at the time
of approval for the expansion of an existing marina. In accordance with Section 3.12.4
of the Pender County Unified Development Ordinance, the Board of Commissioners
may consider revocation based on findings consistent with the Ordinance criteria. The
property is located at 128 Broadview Lane and may be identified as Pender County PIN:
3292-63-8007-0000.

ACTION REQUESTED:
To hold a public hearing and consider the revocation of Special Use Permit 04-10-25-17
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PLANNING STAFF REPORT
Special Use Permit

SUMMARY:

Hearing Date: December 2, 2019
Property Owner: Wooten Holding Co., LLC.
Case Number: 03-07-21-16 Revocation

Action Requested: Pender County will consider the revocation of Special Use Permit 03-07-21-16,
subsequently revised on December 20, 2004 (04-10-25-17), which allowed at the time of approval, for the
expansion of an existing marina. In accordance with Section 3.12.4 of the Pender County Unified
Development Ordinance, the Board of Commissioners may consider revocation based on findings
consistent with the Unified Development Ordinance criteria.

Property Record Number and Location: The property is located at 128 Broadview Lane and may be
identified as Pender County PIN: 3292-63-8007-0000.

Zoning District of Property: The property is currently zoned RP, Residential Performance zoning district.

Description and History:

Pender County will consider the revocation of Special Use Permit 03-07-21-16, subsequently revised on
December 20, 2004 (04-10-25-17), which allowed at the time of approval, for the expansion of an existing
marina. In accordance with Section 3.12.4 of the Pender County Unified Development Ordinance, the
Board of Commissioners may consider revocation based on findings consistent with the Unified
Development Ordinance criteria.

According to the referenced Unified Development Ordinance Section 3.12.4.B, regarding Special Use
Permit Revocation:

B. Revocation - In any case where the Special Use Permit or the conditions of a Special Use Permit have not
been or are not being complied with, the Administrator may initiate a notice of violation for the provisions
of this Ordinance and the conditions of the Special Use Permit not in compliance or the Administrator, may
initiate notice of a public hearing to consider revocation of the permit by the Board of Commissioners or
both actions may be initiated. Procedures for notice of such hearing shall be the same as procedures for
consideration of an initial application for a Special Use Permit and the permittee shall be notified. After a
public hearing has been held, the Board of Commissioners may revoke the Special Use Permit upon finding
any of the following:
1) That the approval was obtained by fraud.
2) That the use for which such approval was granted is not being executed.
3) That the use for which such approval was granted has ceased to exist or has been suspended for
one year.
4) That the permit granted is being, or recently has been exercised contrary to the terms or conditions
of such approval.
5) That the permit granted is in violation of an Ordinance or Statute.
6) That the use for which the approval was granted was so exercised as to be detrimental to the
public health or safety, or so as to constitute a nuisance.

Following a received complaint regarding the status of the property in relation to the Special Use Permit,
Code Enforcement opened an investigation on the property to document its current status. Through site
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investigation it was determined that the property’s status was inconsistent with the Special Use Permit
issued in 2004. On November 30, 2018, the Pender County Code Enforcement Officer issued a Notice of
Violation to the referenced property owner. The Notice of Violation took into consideration the current
status of the property, its prior approvals, existing use, and conditions in which approval were granted
through the Special Use Permit process. Based on observations through the initial investigation, the
following items were found to be out of compliance:

e Compliance with Site Plan as approved on May 19, 2004 and subsequently signed by Joyce H.
Wooten.
e Conditions applied to the Special Use Permit and approved Site Plan including the following:
o Fencing
o Buffering
o Parking and Surfacing
o Any other Conditions not being adhered to as apparent through the initial site inspection
and subsequent reviews, which includes the lighting standards found on-site.

Over the following months, Code Enforcement attempted to work with the property owner to develop a
plan of action for compliance. The property remains in violation due to the lack of action to remedy
specific conditions as stated above and documented through the approved Special Use Permit and
subsequent revision to that permit.

Ultimately, it was agreed upon the main items that needed to be addressed included the surfacing of the
site, fencing, and overhead lighting. Specific to each were that areas on the site had experienced erosion
from vehicular and boat trailer traffic. The bare surface was producing sediment transfer from rain events
which were being carried over to the adjacent property to the south, photos are attached. The fencing
had been severely damaged and needed to be replaced in a manner consistent with the approved Special
Use Permit, and overhead lighting that had been replaced by the electrical utility provider (Duke Energy
Progress) had introduced additional lighting that was extending beyond the property line.

To date, items that have been addressed include the repair of the fencing, as well as modifications to the
lighting. The main point of concern remains the surfacing of the site. In regards to surfacing, the property
owner has supplied the County a plan showing proposed parking lot stabilization to include an
approximately 5,200 sq. ft. stabilization area, as well as grass filter strips and areas to be reseeded. Staff
has had the ability to review the submitted plan but still finds concerns regarding the area of stabilization
necessary to maintain stabilization as well as plans to keep vehicular and trailer usage contained to
prevent ongoing maintenance issues and ultimate compliance with the Special Use Permit.

EVALUATION:

A. Public Notifications: Advertisements for the proposal have been placed in the Pender-Topsail Post &
Voice. The property owner and adjacent property owners were notified by first class mail; as well as a
sign advertising the public hearing was placed on the subject property.

B. Basis for Revoking SUP: Based on a Section 3.12.4.B of the Pender County Unified Development
Ordinance, a Special Use Permit may be revoked upon finding any of the following:

1. That the approval was obtained by fraud.

2. That the use for which such approval was granted is not being executed.

3. That the use for which such approval was granted has ceased to exist or has been suspended
for one year.

Page 32665268

Page 58 of 184



Attachments
1.

NSO AWN

4, That the permit granted is being, or recently has been exercised contrary to the terms or
conditions of such approval.

5. That the permit granted is in violation of an Ordinance or Statute

6. That the use for which the approval was granted was so exercised as to be detrimental to the
public health or safety, or so as to constitute a nuisance.

Notice of Violation

Final Notice of Violation

Court-Ordered Compliance

Special Use Permit (04-10-25-17)

Revised Stabilization Plan (submitted November 12, 2019)
Photos of Site

Correspondence with Property Owner’s Representative
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Pender County
Planning and Community Development

Code Enforcement
805 S. Walker Street Phone: 910-259-1202
PO Box 1519 Fax: 910-259-1295

Burgaw, NC 28425 www.pendercountync.gov

1st NOTICE OF VIOLATION

November 30, 2018

Wooten Holding Co LLC.
805 Robinwood Street
Burgaw, NC 28425

Dear Property Owner,

NOTICE OF VIOLATION: You are hereby given notice that a violation or violations of the Special Use Permit
issued exists at the Property described below and owned/occupied by you. As the property owner you are
required to comply with the Special Use Permit issued and violations that are not rectified may constitute a

permit revocation.

LOCATION AND DESCRIPTION OF PROPERTY WHERE VIOLATION EXIST:
Property located at 128 Broadview Lane, Hampstead, NC, 28443 and identified by the Pender County Tax Office

as Parcel identification Number 3292-63-8007-0000.

COMNDITIONS THAT CREATE VIOLATION:
Non-compliance of Special Use Permit issued January 20, 2004 and subsequently revised November 15, 2004,

and December 20, 2004 (Attachment 1).

Specific conditions to be complied with are as follows:
+ Compliance with Site Plan as approved on May 19, 2004 and subsequently signed by Joyce H. Wooten
(Attachmet]'\t 2)
e Conditions applied to the Special Use Permit and approved Site Plan
o Fencing (6’ high picket fencing) along the southwestern property line being not located in the
correct area, this should be at minimum 5’ off the property line. Furthermore, the relocated
fencing should be supplemented with a retention structure as to control sediment and lateral
movement of soil from the parking lot area (Condition #3 — 12/20/04 SUP Approval).
o Buffering — Lack of vegetation as identified and approved on the Site Plan, please reference
Condition #7 — 12/20/04 SUP Approval.
o Parking and Surfacing — Parking areas are not stabilized and marked as conditioned in the
approved SUP (Condition #4/#5/#14 — 1/20/04).
o Any other Conditions not being adhered to as apparent through the initial site inspection and
subsequent review.
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CORRECTIVE ACTIONS THAT MUST BE TAKEN BY PROPERTY OWNER/VIOLATOR: All items falling under the
above description of violation must be rectified. It’s advisable to contact the Pender County Code Enforcement

Office to discuss thel owner’s intent to remedy the violation.

DATE BY WHICH CORRECTIVE ACTION MUST BE COMPLETE:
This violation must be corrected within thirty (30) consecutive calendar days of receipt of this notice. If the

violation(s) is/are are not corrected within this period, you will immediately thereafter be subject to the
penalties noted herein.

PROPERTY OWNER/VIOLATOR’S RIGHT TO APPEAL:

You are hereby given notice that you have the right to appeal the determination made by the Code
Enforcement Officer to the Pender County Board of Adjustment. If you elect to appeal this determination, you
appeal within thirty f(30) days of receipt of this notice. The appeal shall be filed with the Pender County
Planning Departmer'lt, Zoning Administrator, 805 South Walker Street, Burgaw, NC 28425. An appeal will stay
all required proceedings under this notice until the Board of Adjustment acts upon the appeal.

PENALTIES FOR VIOLATIONS NOTED: Violations are subject to civil penalty in the amount of One Hundred
($100.00) for each qffense. Each day a violation continues, shall constitute a separate and distinct offense,
punishable as set forth in the Pender County Unified Development Ordinance.

REMEDIES IF CORRECTIVE ACTION NOT TAKEN:
The County shall through its County Manager and County Attorney initiate legal action to insure compliance
through court action and the violator may be subject to paying the cost of this action, pursuant to G.S. 153A-

123, in addition to any penalties noted above.
|

DATE OF NOTIFICATION:
This determination of violation made on the 27 day of November 2018 by the Pender County Code

Enforcement Officer, after inspection of the property and the conditions. Please feel free to contact this office
at any time. We will be happy to discuss this issue with you.

Charlie Ring, Code Enforcement Supervisor
(910) 259-1519

cring@pendercountync.gov
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Pender County
Pianning and Community Development

Code Enforcement
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295

www.pendercountync.gov

FINAL NOTICE OF VIOLATION
March 13, 2019

Wooten Holding Co. LLC.
805 Robinwood Street
Burgaw, NC 28425

Dear Property Owner,

NOTICE OF VIOLATION: You are hereby given notice that a violation or violations of the Special Use Permit
issued CONTINUES TO EXIST at the property described below and owned/occupied by you. As the property
owner you are required to comply with the Special Use Permit issued and violations that are not rectified may
constitute a permit revocation.

LOCATION AND DESCRIPTION OF PROPERTY WHERE VIOLATION EXIST:
Property located at 128 Broadview Lane, Hampstead, NC, 28443 and identified by the Pender County Tax Off<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>