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Pender County Board of Adjustment Meeting Minutes – November 16, 2022 

Members Present: Max Kipfer, Chairman 
   Kyle Breuer, Vice Chairman 
   Brett Keeler 
   Andrew Olsen, Alternate 
 
Members Absent: Jeffrey Snider, Alternate 
 
Others Present:  Justin Brantley, Interim Planning Director 
   Donna Sayre, Administrative Specialist 
   Trey Thurman, County Attorney 
   Steve Coggins, Attorney 
   Matthew Nichols, Attorney 
   Lauren Walsh, Member of the Public 
   Brian Walsh, Member of the Public 
   Adam Winstead, Member of the Public 
   Dan Ogden, Member of the Public 
   Phil Holt, Member of the Public 
    
    
1. Call to Order:  9:02 a.m. 
 
2. Roll Call 
 
3. Pledge of Allegiance and Moment of Silence 
 
4. Adoption of Agenda 
 

Mr. Breuer made a motion to adopt the agenda.  Mr. Keeler seconded the motion, and the motion  
was unanimously approved. 

 
5. Adoption of Minutes 
 

Mr. Breuer made a motion to adopt the minutes from the September 21, 2022, meeting.  Mr. Olsen  
seconded the motion, and the motion was unanimously approved. 

 
6. Public Comment 
 

There was not public comment 
 
7. Public Hearing 
 

Attorney Trey Thurman affirmed Justin Brantley, Steve Coggins, Matthew Nichols, Lauren Walsh, 

Brian Walsh, Adam Winstead, Dan Ogden, and Phil Holt as to their testimony being truthful and 

relevant to the respective case. 
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APPEAL CASE 2022-09 – Applicants and owners, Adam Winstead, Brian Walsh, and Lauren Walsh  
 
 Mr. Brantley, Interim Planning Director, presented the Staff Report.  Adam Winstead, Brian Walsh,  
         and Lauren Walsh, applicants and owners, are requesting an Appeal of an Administrative Decision 

made by the Pender County Planning and Community Development Department which found that 
the Special Use Permit Application for Case SUP 2022-36, requesting approval for a Community 
Boating Facility, was complete.  The subject property is located at 120 Hugh Edens Lane, 
approximately one-half mile southeast of the intersection of Sloop Point Loop Road and Twin Oaks 
Drive in the Topsail Township.  The subject property is zoned RP, Residential Performance zoning 
district.   The subject property, initially shown as Tract A in Map Book 26 Page 104, currently 
includes two duplex units, Parcels 4214-91-8387-000A and 4214-91-8387-000B each consisting of a 
single unit respectively, with the surrounding common areas as Parcel 4214-91-8387-0000.  The 
current owners of these parcels include Sloop point Watch HOA (Common area), 4214-91-8387-
000A (Brian and Lauren Walsh) and 4214-91-8387-000B (Adam Winstead).  Sloop Point Watch HOA 
is owned jointly by Brian and Lauren Walsh and Adam Winstead. 
 
Mr. Brantley stated that prior to the current ownership, Richard Lehrer and James A. Spicuzza filed 
a Declaration of Condominium for the Sloop Point Condominium on this property (Tract A) on 
January 5, 2004, in Book 2295 Page 088.  This recording further established the Sloop Point 
Condominium Owners Association, INC., which included the duplex with surrounding common 
area.  On the same date, a Deed of Easement was recorded with the Pender County Register of 
Deeds in Book 2295 Page 084.  Grantors (Richard A Lehrer, Anna M Lehrer, James Spicuzza, and 
Amy Spicuzza) granted grantees (Owners of Lots 1A & B, 2A & B, 3A & B, 4A & B, 5A & B, 6A & B, 7A 
& B, 8A & B, 9A & B, 10 A & B, and Lot 11, Sloop Point Duplexes) with a perpetual easement, for the 
use of a boat launching/landing ramp and access to the Atlantic Intracoastal Waterway through a 
portion of Tract A, as previously identified. 
 
Mr. Brantley stated that the respective lots were established in Map Book 35 Page 069 on 
September 24, 2002, with individual duplex tax parcels being established in Map Book 36 Page 048 
on July 3, 2003.  Subsequently, Map Book 37 Page 028 was recorded on January 5, 2004, and shows 
Tract A including duplex units A and B with a water access easement granted under Book 2295 Page 
084. 
 
Mr. Brantley stated that in response to a letter sent from the Law Office of Matthew A. Nichols, 
dated August 13, 2021, Planning Department staff compiled a zoning verification letter that 
answered a number of questions asked by Mr. Nichols, including those referencing the zoning of 
the property, the classification of the existing use on site and history related to the site, and how 
such a use would be permitted under the standards outlined in the Pender County Unified 
Development Ordinance at that point in time.  The zoning verification letter issued by the County 
clarified that the use was classified as a Community Boating Facility under the definitions outlined 
in the UDO, that establishing such a use would require the approval of a Special Use Permit by the 
County, and that there was no record of a Special Use Permit having ever been issued for the 
subject property. 
 
Mr. Brantley stated that on May 26, 2022, the Planning Staff received an inquiry from Attorney 
Steve Coggins regarding a pre-submittal meeting for a Special Use Permit Application for a 
Community Boating Facility, which requires Special Use Permit approval by the Board of County 
Commissioners.  Staff informed Mr. Coggins that the pre-submittal meeting was no longer required 
and provided him with the application documents. 
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Mr. Brantley stated that the current Pender County UDO defines Community Boating facility as 
follows:  A private, nonprofit boating facility with navigable water frontage which includes a dock, 
pier, and/or launching ramp which is intended to serve five (5) or more residential units.  Must be 
owned/controlled by a Homeowners Association (HOA) or any type of development association or 
collective owners group0 where more than one family has privileges to use facility.  Commercial 
activities of any kind, including commercial letting of slips to parties that are not residents of the 
association or development, shall be prohibited. 
 
Mr. Brantley stated that on June 6, 2022, Mr. Coggins emailed Planning Staff a digital application 
submittal and on June 22, 2022, Planning Staff members Justin Brantley, Greg Feldman, and Fire 
Marshall Mark Haraway met with Mr. Coggins to discuss the initial proposal to install and use a 
floating dock and kayak launch.  After discussing concerns related to emergency access due to the 
limitation of the twelve foot (12’) wide easement leading towards the waterway, it was determined 
by Mr. Haraway that any modification of the existing facilities would require a twenty-foot (20’) 
wide fire access road and turnaround for emergency vehicles. 
 
Mr. Brantley reported that on July 19, 2022, Mr. Coggins provided Planning Staff with a revised site 
plan showing no proposed modifications or improvements to the easement area.  On August 10, 
2022, a revised application was received by Planning Staff and the Special Use Permit Application 
(Case SUP 2022-36) was determined by Planning Staff to be complete and was subsequently 
scheduled for a Public Hearing by the Board of Commissioners on September 19, 2022.  The 
application was signed by Steve Coggins as the applicant representing Betty Change signing as the 
owner on behalf of the Sloop Point Duplex owners which identifies herself and the other twenty 
(20) owners as easement holders as previously established. 
 
Mr. Brantley further explained that on August 30, 2022, Attorney Matthew Nichols filed an 
application for the Appeal of an Administrative Decision challenging the completeness 
determination made by Planning Staff on August 10, 2022.  This appeal application filed pursuant to 
Pender County UDO, Section 3.12.3.F, which provides that an appeal from a completeness 
determination may be made to the Board of Adjustment with twenty (20) days of the 
determination. 
 
Mr. Brantley stated that on August 30, 2022, Planning Staff received an application for the Appeal 
of an Administrative Decision (Appeal Case 2022-9) from Attorney Matthew Nichols, on behalf of 
Adam Winstead, Brian Walsh, and Lauren Walsh, providing that Special Use Permit Application 
2022-36 was incomplete and therefore should have been/should be rejected by the County as 
incomplete and insufficient to move forward to the Board of County Commissioners. 
 
Mr. Brantley stated that N.C.G.S. 153A-345(b) specifies that an appeal by any person aggrieved by a 
final order, interpretation, or decision of the Administrator or other administrator in regard to the 
provisions of this Ordinance may be taken to the Board of Adjustment. 
 
Mr. Brantley provided that it is the determination of the Zoning Administrator that Planning Staff 
correctly determined Special Use Permit Application 2022-37 to be complete.  In this determination 
it was established that the easement holders had the right to apply for this development approval 
as it was consistent with their rights as easement holders.  It was further established that Steve 
Coggins had the right to apply as the applicant as an agent of the easement holders. 
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Mr. Kipfer asked the Board members if there were any questions for the Planning Department staff. 
 
Mr. Keeler asked if Mr. Coggins was allowed to file on behalf of the applicants and Mr. Brantley 
affirmed that he was. 
 
Mr. Thurman informed the Board members that this Board cannot determine property rights, as a 
judge or jury would need to make that determination.  A Special Use Permit does not determine an 
individual’s rights.  What is being brought in front of the Board today is as to whether the 
application was complete. 
 
Mr. Breuer asked what the Planning staff is looking for to determine at the time of an application 
submittal.  He also asked who can sign an application.  Mr. Brantley stated that Betty Chang signed 
the application as owner of one of the twenty-one duplex sites. 
 
Mr. Breuer asked if Ms. Chang owned one of the duplex sites referred to as Sloop Point Duplexes 
and Mr. Brantley responded affirmatively. 
 
Mr. Kipfer asked if the dock was damaged.  Mr. Brantley stated that it was damaged but has been 
reconstructed since Hurricane Florence. 
 
Attorney Matthew Nichols, representing the owners, Brian and Lauren Walsh and Mr. Winstead, of 
120 Hugh Edens Lane, addressed the Board. 
 
Mr. Nichols, presented the Board with a 3-ring binder, tabs A-M, presentation packet.  The 
presentation packet was submitted into record as Exhibit A.   
 
Mr. Nichols spoke of Tab “A’ that references a letter, dated August 31, 2021, written by Carlene 
Shaw, who was a Planner with the Planning Department at the time.    He stated that it was a 
written interpretation of many of his addressed questions and in particular he wanted to draw 
attention to the part of the letter that states “According to the adopted November 18, 2003, 
Pender County Ordinance, Community Boating Facilities were not permitted in the R-20C zoning 
district, the zoning district of the subject property prior to the adoption of the Pender County 
Unified Development Ordinance in 2010.” 
 
Mr. Nichols informed the Board that all the documents that were presented concerning easements 
and so forth were from 2004 or 2005.  At the time the easement was created, the use was not 
allowed under the zoning ordinance.  He stated that he understands that the easement was put on 
paper, but the use was not allowed until five or so years later and even then, a Special Use Permit is 
required.  Mr. Nichols further stated that the Planning Department was not required to review the 
easement map that was recorded.   
 
Mr. Nichols stated that Mr. Thurman is correct in that this Board is not the forum to decide or 
establish easement rights, but that this determination was never appealed and could have been 
appealed under the statute.  He referenced Statute 160D-403, “Administrative development 
approvals and determinations”, Section B which states “It is conclusively presumed that all persons 
with standing to appeal have constructive notice of the determination form the date a sign 
providing notice that a determination has been made is prominently posted on the property that is 
subject of the determination, so long as the sign remains on the property for at least ten (10) days.  
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Mr. Nichols referenced Tab “D” which contains a picture of the sign that his clients posted in August 
of 2021.   It has been over a year with nobody appealing the zoning decision. 
 
Mr. Nichols stated that he feels that they have a good faith argument that the easement is not 
enforceable and should not have been created. 
 
Mr. Olsen asked Mr. Nichols if he was to enter into an agreement of interest with a landowner for 
100 acres of farmland could he, not as a developer, close in the future if he was able to convince 
Pender County to rezone it as a shopping center.  Mr. Olsen inquired as to how this situation is any 
different.   Mr. Nichols stated that his opinion is that the easement was never reviewed by the 
County and was not a legal arrangement under the zoning ordinance at the time it was put on 
paper.   
 
Mr. Nichols stated that his clients own all the property in question.  Mr. Winstead owns Unit A and 
Brian and Lauren Walsh own Unit B and together they own all the common area.   
 
Mr. Nichols stated that the hearing today is not as to whether the Special Use Permit should be 
granted but rather if the application was complete.   He contends that it is not complete due to his 
clients, the property owners, not signing the application.    They do not consent nor were they 
contacted before the application was filed.   Mr. Nichols stated that he found out about the 
application due to Mr. Thurman contacting him concerning the letter that he had previously 
written. 
 
Mr. Nichols stated that Mr. Coggins’ clients are easement holders and not easement owners and 
the application specifically states the owner must sign.  He stated that when dealing with a Special 
Use Permit and its conditions, the owner must consent to the conditions being put on the property. 
His clients pay the taxes on the property and own the property and do not consent. 
 
Mr. Nichols stated that the Planning Department does not have the authority to determine the 
rights of the easement holders.  He stated that Mr. Brantley is not in the position to determine the 
scope of an easement, the rights of an easement holder, or to establish the rights of an easement 
holder.   
 
Mr. Olsen stated that the Planning Department does have to determine who the owner of the 
property is when an application is submitted.   He is questioning as to the word “holder” being used 
and where.   Mr. Nichols referred the Board back to Tab C which provides Statute 160D-403.  He is 
referencing the last sentence in Section A, which states “An easement holder may also apply for 
development approval for such development as is authorized by the easement.” 
 
Mr. Nichols then referenced Tab E, Statute 160D-102, Definitions.   He read the definition of both 
Administrative decision (#1) and Quasi-judicial decision (#28). 
 
Mr. Nichols stated that the Planning Department allowed the easement holders to apply for the 
Special Use Permit when it is clearly not an Administrative decision. 
 
Mr. Nichols referenced both Tab F and Tab I.  He spoke of the landowners not consenting to any 
conditions that may be placed on their land. 
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Mr. Breuer asked Mr. Nichols if his clients knew of the easement when they purchased the 
property.   Mr. Breuer then went on to state that that may be a question to ask of the landowners 
under oath when they speak to the Board. 
 
Mr. Nichols referenced under Tab I, Statute 160D-705, Quasi-judicial zoning decisions, Section C, 
“Any modifications approved apply only to those properties whose owners apply for the 
modification.”  He stated that if the Special Use Permit is granted and he hopes that it’s not due to 
the Board ruling that the application is incomplete, then how could the permit be modified if the 
landowners did not apply or consent to it. 
 
Mr. Keeler asked if the definition of easement holder and easement owner was included in the 
packet.  He stated that Mr. Nichols continues to reference holder and owner but does not supply a 
written definition of the two. 
 
Mr. Kipfer asked Mr. Thurman if there was a distinct difference between an owner and a holder. 
Mr. Thurman stated that he has been previously advised by the Board of Commissioners that if a 
person has been provided an easement, then they have an ownership in real property.  There is an 
ownership interest that attaches to the property.   
 
Mr. Kipfer asked if there is usually some type of compensation given for the easement and Mr. 
Thurman said that there could be compensation given, the easement given as a gift, or by 
prescription such as a person has used it for twenty years and will continue to use it. 
 
Mr. Nichols referred the Board to look at Tab M which contains the definition of Community 
Boating Facility.  The definition states that the facility “must be owned and/or controlled by a 
Homeowners Association (HOA) or any type of development association or collective owners’ group 
where more than one family has privileges to use facility.”  Mr. Nichols stated that his clients’ 
development is not part of the opposing parties’ development and vice versa.    
 
Mr. Nichols, presented the Board with a slideshow presentation.  The presentation was accepted by 
the board and submitted into record as Exhibit B.   Mr. Nichols provided the Board with a 
description of what each photo contains. 
 
Mr. Nichols stated that the ramp has two slips and is not of adequate size and is not sufficient for 
many users. 
 
Owner, Adam Winstead, addressed the Board.    He is the owner of Unit A at 120 Hugh Edens Lane.  
He purchased the property in September of 2019.  He purchased his property without a dock, and 
he went through the proper CAMA process to rebuild it.  He shared the expense of rebuilding the 
dock with the previous owner of Unit B. 
 
Mr. Kipfer asked Mr. Winstead if he was aware of the easement when he purchased the property.  
Mr. Winstead affirmatively responded but stated that he did not think it was enforceable.  He 
claimed that the easement was set up illegally.  Mr. Coggins stated his objection to Mr. Winstead’s 
last statement.  The Board acknowledged Mr. Coggins’ objection. 
 
Mr. Breuer asked Mr. Winstead if during construction of the new dock, did any of the easement 
holders acknowledge the work being performed.  Mr. Winstead stated that one woman came down 
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onto his property with no previous permission and was under the assumption that she could apply 
for a Special Use Permit.   
 
Mr. Kipfer asked Mr. Winstead to specifically tell where the easement is located on the property.  
Mr. Nichols stated that the easement is to the left of 120 Hugh Edens Lane when facing the home. 
 
Mr. Nichols continued to present photos.   Mr. Thurman asked Mr. Nichols to just stick to the 
situation at hand today due to some of the presentation having nothing to do with today’s hearing.   
 
Mr. Nichols stated that his clients are affected differently than the other people in this community 
since they are the property owners.  Mr. Olsen stated that he feels that the Board agrees with Mr. 
Nichols statement.  Mr. Nichols stated that he just wanted to make sure that statement was on 
record. 
 
Mr. Nichols stated that he wants to make sure that the Application and his clients’ deeds are 
entered as evidence.   The items are contained within the 3-inch binder that was presented earlier 
as Exhibit A. 
 
Mr. Nichols referred to Tab J, which contains a time frame of a Special Use Permit.   He asked Mr. 
Brantley about the category “Zoning Permit Issuance”.  Mr. Brantley stated that any Special Use 
Permit would have to obtain approval by the Board of Commissioners and then a site plan approval 
by Planning staff would need to be acquired. 
 
Mr. Nichols referred to Tab K and asked Mr. Brantley if this was the application that would be 
required in this particular situation.  Mr. Brantley stated that the application in Tab K would not be 
the one that would be required in this situation due to no changes being made to the site.  Mr. 
Brantley clarified that a Minor Site Plan Application would be appropriate in this situation.   
 
Mr. Nichols concluded his presentation and Mr. Coggins requested that Mr. Winstead come back 
up to the podium so that he may ask questions of him.   Mr. Coggins stated to Mr. Winstead that he 
did not reach out to any of the easement holders for financial assistance when rebuilding the dock.  
Mr. Winstead stated that this statement was untrue and in fact, he asked one of Mr. Coggins’ 
clients for his checkbook and was cussed out and called names.   
 
Mr. Coggins stated that there is a list of owners of the duplexes, and he was provided the list.  Mr. 
Winstead stated that yes, he did have a list and about three years ago, he contacted the names 
listed and approximately eight did not want to partake in any financial compensation and that it is 
in writing.  He did reiterate that this took place approximately three years ago and is not sure if 
anything has changed since then. 
 
Mr. Kipfer asked if Brian or Lauren Walsh would like to speak at this point.   
 
Lauren Walsh, 120B Hugh Edens Lane, addressed the Board.  She stated that they were aware of 
the easement when they brought their property and spoke with Mr. Winstead about how the 
easement functioned and the legality of it.   It became to be their understanding that the easement 
had been abandoned.   Ms. Walsh stated there was no permit ever filed which led to them in 
believing that the easement was not valid.   There has been no financial contribution to the 
maintenance of the dirt road, yard, or dock which also led them to believe it was abandoned.   
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Ms. Walsh stated that they decided to pursue a zoning determination due to the faults that they 
saw in the easement situation and added that the determination was never appealed.  The duplex 
owners had time to appeal and did not do so.  In her opinion, that is where this whole process 
should have ended but instead an application was submitted on their behalf that they never signed 
or consented to.   
 
Mr. Thurman asked Mr. Nichols if he had any other witnesses wanting to speak and he stated that 
he thinks there are others who wish to speak but that they are not his witnesses. 
 
Attorney Steve Coggins, representing the owners of the duplexes, spoke to the Board. 
 
Mr. Coggins, presented the Board with a file folder presentation packet.  The presentation packet 
was submitted into record as Exhibit C.    Mr. Coggins then presented the Board with an email chain 
supporting himself and Ms. Chang signing the application.  The email chain was submitted into 
record as Exhibit D.  Both exhibits were submitted and accepted by the Board as evidence. 
 
Mr. Coggins referred to first plat in his presentation which is recorded at Map Book 15 Page 80 and 
then the second plat which is recorded at Map Book 26 Page 104.  The next item referenced was 
the Agreement of Ingress, Egress, and Road Maintenance recorded in Map Book 770 Page 248. 
 
Mr. Coggins stated that the Maintenance Agreement that was recorded in Map Book 770 Page 248 
has been continuously used since the recording.  Mr. Kipfer asked if the easement has been 
continuously maintained since the Agreement was recorded.  Mr. Coggins stated that from time to 
time, different people have had gravel brought in and the gravel has been used to level the road 
out without incurring significant cost. 
 
Mr. Coggins referred to a plat recorded in Map Book 35 Page 69.  He stated that this plat shows the 
Sloop Point Duplexes and the easement that is currently referred to as Hugh Edens Lane.   
 
The next plat Mr. Coggins references is recorded in Map Book 35 Page 76.  This plat identifies Lot 
10 of Sloop Point Duplexes.  Mr. Coggins stated that he is referring to this map because it 
references the road which is currently referred to as Hugh Edens Lane. 
 
Mr. Coggins referred to the Enabling Declaration by Mary Edens, which is recorded in Map Book 
1969 Page 179 through 185.  Mr. Coggins stated that this Declaration gave some but not all the 
duplex lots access to the boat ramp.  He stated that it appears as though Lots 1 through 6 are 
included in this Declaration.  Mr. Coggins then clarified that he had misspoke and that the  
Declaration is pertaining to Lot 7. 
 
Mr. Coggins then refences the General Warranty Deed that was recorded in Map Book 1969 Page 
287, which pertains to Lot 7 of the Sloop Point Duplexes.    He stated this the Deed references both 
the easement and maintenance agreement.   
 
Next, Mr. Coggins referenced another Enabling Declaration by Mary Edens recorded in Map Book 
1969 Page 186, which pertains to Lots 1 through 6 of the Sloop Point Duplexes. 
 
Mr. Coggins then referred to a General Warranty Deed recorded in Map Book 1969 Page 312.  He 
stated that on the last page of this recorded Deed, it states “This tract is conveyed subject to the 
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right of Grantors and their immediate family to use any boat ramp or dock constructed upon said 
property for and during the lifetimes of such grantors.” 
 
Mr. Coggins referenced the plat recorded at Map Book 36 Page 048, titled Lots 1-9, Sloop Point 
Duplexes.  He stated this this plat references the easement. 
 
Mr. Coggins then referred to the Deed of Easement that was recorded by Richard Lehrer, Anna 
Lehrer, James Spicuzza, and Amy Spicuzza, in Map Book 2295 Page 84.    The Grantors granted the 
Grantees, Lots 1 through 11 of the Sloop Point Duplexes, “a perpetual easement, appurtenant to 
the lots owned by each of the Grantees, for the use of a boat launching/landing ramp and access to 
the Atlantic Intracoastal Waterway, together with the use of any pier or dock placed on said 
property by Grantor.  Said easement shall be located per Grantor, and others may construct a boat 
landing/landing ramp facility and pier/dock on said premises.” 
 
Mr. Coggins made a reference to a plat recorded at Map Book 37 Page 028, titled Sloop Point 
Watch Condominium, that shows the easement that is now known as Hugh Edens Lane, Common 
Area, Water Access & parking easement, and the dock.   Mr. Coggins stated that this plat put the 
public on notice of the existence of the easement. 
 
Mr. Coggins referenced a General Warranty Deed recorded at Map Book 4693 Page 254-256 
showing where Mr. Winstead was granted the property from the Trustees of the Laney Family 
Revocable Trust.   
 
Mr. Coggins referred the Board to the General Warranty Deed recorded at Book 4716 Page 1523-
1525 which shows Sally and Nick Ferrante as being the Grantors with Weihung Betty Chang and 
Chard Edward Curry being the Grantees.  This Deed is referencing Lot 7B, Sloop Point Duplexes.  Mr. 
Coggins stated that Ms. Chang signed the Application and benefits from the easement and boat 
ramp facility. 
 
Next, Mr. Coggins referenced to the General Warranty Deed recorded in Map Book 4728, Pages 
2246-2248, which shows Brian and Lauren Walsh being granted by Megaleg, LLC, Unit B of the 
Sloop Point Watch Condominium. 
 
Mr. Coggins then referred the Board to the plot plan that was submitted with the Application.   
 
Mr. Coggins stated to the Board that in this situation, the statute places the burden of proof on the  
Appellants and not on his clients who are the Applicants of the Special Use Permit.   
The burden will be on his clients once the Special Use Permit goes before the Board of County 
Commissioners but not in this setting. 
 
Mr. Coggins references the Unified Development Ordinance, Section 3.1.2 as to the Application 
Requirements and process.  Mr. Coggins stated that according to N.C.G.S. 160D 403 A, an easement 
holder may also apply for development approval for such development as is authorized by the 
easement.  Also, Subsection 13 of 160D 102, Definitions, states that development approvals include 
Special Use Permits.  Mr. Coggins also stated that a development approval also includes a Quasi-
Judicial Decision.   
 
Mr. Coggins stated that in the Unified Development Ordinance it provides who can apply for a 
Special Use Application of any type.  It states that an Applicant can apply but nowhere in the UDO 
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does it provide a definition of an Applicant.  It does not state whether the owner can apply or 
whether an easement holder can apply, rather it just states that an applicant can apply. 
Mr. Coggins stated that the UDO does define an owner as including an association having sufficient 
proprietary interest and he further stated that the easement presented to Board clearly gives his 
clients the ability to construct a boating facility.   
 
Mr. Coggins stated that the exhibits provided to the Board grant his clients the right to use the 
easement and boat ramps, and that the documents also state that his clients have to help maintain 
the easement and boat ramp, which they are prepared to do. 
 
Mr. Coggins reiterated that all the plat maps and deeds he provided in his exhibit presentation all 
show and reference the easement known as Hugh Edens Lane.   
 
Mr. Coggins stated that the UDO, Section 3.12.2, shows the responsibility of the Special Use Permit 
Applicant to show the means, not the right, of access to the site.  His clients have shown that 
through the site plan and recorded plats and deeds.   
 
Mr. Coggins stated that easements are property rights that are immutable that run with the land in 
perpetuity in contrast to ordinances that are ethereal that are subject to the whim and wisdom of 
the County Commissioners at any given time.   
 
Mr. Coggins stated that appellate cases in the State of North Carolina to which a body imposed 
conditions on a Special Use Permit and the applicants of the permit did not like it and appealed.  
The Courts may have reversed the decision, not because consent was not given but rather whether 
it was allowed under the statute.   
 
Mr. Coggins stated this his clients as easement holders have a sufficient ownership interest.  He 
stated that nowhere in the UDO does it state that the fee title owner must sign the application.  All 
that is required by the UDO is the signature of the applicant. 
 
Mr. Coggins referred to Mr. Nichols stating that his clients were not sent notice of the Special Use 
Permit being filed.    The UDO required his clients to furnish names and addresses of people owning 
property within five hundred (500) feet of subject property.  Mr. Nichols’ clients were sent the 
mailer by the Planning Staff.  The mailer gave his clients notice and the ability to request a copy of 
the Special Use Permit application from Planning Staff.  There is no requirement in the UDO that 
the actual application is sent.   
 
Mr. Kipfer asked if the mailers were sent out.   Mr. Coggins stated that mailing out the notices is the 
responsibility of the Administrator.  Mr. Brantley stated that the Planning staff never got to the 
point of sending the mailers due to the Planning Department receiving the Appeal.  Mr. Brantley 
stated that notices were sent out pertaining to the Appeal to all required landowners.  Mr. Kipfer 
asked if the landowners had received notice of the original application.  Mr. Brantley provided that 
Mr. Nichols had reached out in August for a Special Use Permit. 
 
Mr. Thurman informed the Board that he contacted Mr. Nichols himself due to Mr. Nichol’s prior 
involvement to let him know that the Special Use Permit application had been submitted.   Mr. 
Thurman stated that the County does not give notice when an application is received, but rather 
notice is given when the public hearing is scheduled.  Mr. Thurman further stated that effective 
notice was also given to Mr. Nichols by him making the phone call to Mr. Nichols.   
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Mr. Kipfer asked Mr. Thurman if the clients would not have received notice before the actual public 
hearing was scheduled, and Mr. Thurman responded affirmatively. 
 
Mr. Coggins addressed the contention that he as the Attorney cannot sign the application as the 
agent of the applicant.  He stated that there is no provision in the UDO that states that an Attorney 
cannot sign an application on behalf of his or her clients.  He is not aware of any form in this 
context that the party must sign instead of himself.    Mr. Coggins reminded the Board that not only 
did he sign the application but so did Ms. Chang who has been delegated by the owners of the 
duplexes.   
 
Mr. Coggins referenced the contention that they did not provide all the information needed for the 
surrounding property owners.  He stated that the names and addresses were provided to the 
Planning staff.  His firm does not have the Email addresses and phone numbers of the surrounding 
property owners, nor are they required to provide those.   
 
Mr. Coggins stated that he feels he has addressed all the contentions brought up by Mr. Nichols 
and will gladly answer any questions that the Board may have. 
 
Mr. Kipfer asked the Board members if they had any questions for Mr. Coggins.  No questions were 
presented at this point. 
 
Mr. Nichols stated that if the owner’s signature is not required, then why is there an owner’s block 
on the application.  If the owner’s signature is not required, then the application should only have 
an applicant block and not an owner’s block. 
 
Mr. Nichols stated that if the Special Use Permit was granted, which they hope will not be, but if it 
is, what will happen if there is a violation.   As an example of what happens when there is a 
violation of a Special Use Permit, Mr. Nichols presented a packet which was received by the Board 
labeled Exhibit E.   He provides a preview of the different forms contained in the packet.  Mr. 
Nichols referenced the two violation letters that are addressed to the property owner and the 
application which clearly shows the applicant and the property owner.  He stated that the idea that 
the property owner is not relevant is totally wrong.   His clients are not listed on the application, 
and they should be listed as co-applicants at least.   
 
Mr. Nichols stated that if there is a violation or any type of problem, it will fall back on the property 
owners.  He referred to insurance and liability and who would be responsible for that.  Mr. Nichols 
stated that the property owners would be.   
 
Mr. Nichols stated that he sent a letter well over a year ago to the Planning Department stating that 
he was representing his clients.  Mr. Nichols stated that he was not contacted prior to the Special 
Use Permit being filed and only received a phone call from Mr. Thurman due to him having 
knowledge of Mr. Nichols being involved in this matter in the past. 
 
Mr. Nichols stated that when he filed the Appeal, he was required to provide names and addresses 
of landowners within 500 feet, and he does not think that the duplexes were close enough to be 
included.   
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Mr. Nichols contends that the process was not right, and the application should have never been 
deemed as being complete without his clients’ knowledge and consent. 
 
Mr. Nichols stated that Mr. Brantley made the determination that the easement holders had the 
right to sign the application.   Mr. Brantley referenced Statute 160D 403 which states that an 
easement holder may apply for development approval for such development as is authorized by 
easement.  Mr. Brantley stated that the General Statute provided him with the authority to accept 
the application based on what was provided by the easement.  Mr. Nichols questioned what 
section of the General Statute he was referring to.  Mr. Brantley stated he was referencing Section 
160D 403.  Mr. Nichols asked if the decision was an administrative decision and Mr. Brantley stated 
that Planning staff did make an administrative decision in accepting the application.   
 
Mr. Nichols stated that he feels he has made all his points and that the owner block is on the 
application for a very good reason and that the property owner’s signature is required. 
 
Mr. Kipfer asked Mr. Thurman if there are other members of the public who signed up to speak.  
Mr. Thurman stated that there were others signed up.   Mr. Kipfer asked for anyone speaking to 
have new and relevant information.   
 
Dan Ogden, 363 Twin Oaks Drive, stated that Pender County maintains the asphalt road in front of 
the duplexes then the road turns to gravel and is private.  He lives on the private road, and he has 
seen only himself maintain that gravel road.   Mr. Thurman and Mr. Kipfer stated that they do not 
feel that what is being presented is relevant to the matter at hand today.  People living in the 
duplexes are often rentals and Mr. Ogden has had some of those people driving trucks with boats 
attached through his driveway and yard.   
 
Mr. Olsen stated that the points Mr. Ogden is making would most likely be relevant if this matter 
should move forward and be presented to the Board of Commissioners but does not feel the points 
are relevant with what is before the Board today.   Mr. Kipfer stated that he agrees with Mr. Olsen 
in that the arguments Mr. Olsen is making are probably more relevant to address to the Board of 
Commissioners.   Mr. Ogden then spoke to the fact that he was under the impression that any 
easement would need to be at lease 20 feet wide for first responders and that the road is not in 
great shape so the first responders would have difficulties getting down that road.   
 
Phil Holt, 690 Lewis Road SW, stated that there have been no improvements done to the easement 
except for what he and his neighbors have done.   Mr. Holt stated that there is both a Hugh Edens 
Road and a Hugh Edens Lane which may have caused some confusion.   
 
Mr. Thurman called out the remaining names listed, and all sign-ups did not wish to speak.  Mr. 
Kipfer inquired as to whether there were any people who did not sign up but wished to speak.  No 
other members of the public requested the opportunity to speak. 
 
Mr. Coggins referenced Mr. Nichol’s Tab C in the binder that was presented.  He informed the 
Board that the last line of 160D-403 Subsection A stated, “An easement holder may also apply for 
development approval for such development as is authorized by easement.”   He stated that 
development approval is a defined term and referenced Tab E, 160D Subsection 13.  Mr. Coggins 
read a partial section of the definition.  He stated that he thinks the title may cause some 
confusion, it is the words of the Statute and not the title. 
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Lauren Walsh stated that she is not disagreeing with the statement that they are able to apply but 
that does not make the application complete. 
 
Mr. Olsen stated that he has a motion to make but is happy to listen to any concerns that the Board 
members may have.  Mr. Keeler stated that he does not feel that they met the burden of proof to 
reject this appeal.   
 
Mr. Kipfer stated that he feels that there is a lot more to get done before the process will get to the 
next level.   
 
Mr. Brantley asked Mr. Kipfer if he closed the public hearing and Mr. Kipfer stated that he had not 
officially but was now closing the public hearing. 
 
Mr. Olsen made a motion to affirm the decision that the Planning Director made in determining 
that the application was complete.  The easement holder was sufficient owner in applying for that 
application.  Mr. Keeler seconded the motion, and the vote was unanimous.   
 
 

8. Discussion Items 
 
 Wyndwater Appeal Case 2022-8 Board Order Discussion 
 
 Mr. Brantley presented the Board with the Wyndwater Appeal draft Order for their review.   

The Planning Department is wanting to get the Order finalized.  Mr. Brantley stated that there was 
some disagreement as to including language that would allow the removal of Phase Ten but that 
technically was not brought up during the Appeal hearing.  He stated that the rough draft 
presented to the Board does not include that language.      

 
Mr. Thurman stated that he does not need to be the person to attest to the order.  Mr. Brantley 
asked if he as the Clerk to the Board of Adjustments would be the person to attest and Mr. Kipfer 
stated that normally the Clerk to the Board is the person to attest.   

 
Mr. Keeler brought up two items for discussion with the other Board members.  First, he brought 
up the concern of not limiting the amount of time each member of the public can speak.  His 
second concern was the time that the Board meets.  Mr. Keeler stated that many people are unable 
to meet during the day due to employment obligations and feels that meeting later in the day or 
even in the evening may be better for the public.  Mr. Kipfer stated that this has been brought up in 
the past and a main concern is making sure that the Board members are able to attend.  He stated 
if a meeting is scheduled for 3:00 in the afternoon, then work obligations may run behind and a 
Board member may not be able to free up and attend the meeting.  Mr. Breuer stated that 
regardless of the time of the meeting, if people have an interest in attending, they will find a way.   

 
Mr. Brantley stated that the Board of Commissioner should be adopting the 2023 schedule at their 
next meeting scheduled for December 5, 2022.   The Board of Adjustment will meet again on 
December 14, 2022, and the 2023 schedule will be brought before the Board for adoption.   

 
Mr. Kipfer asked Mr. Brantley if there are cases to be heard in the December meeting.  Mr. Brantley 
stated that there is one definite variance and another submittal, but he needs to speak to Mr. 
Thurman concerning that submittal.    
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Mr. Olsen stated that he hopes that an Alternate will soon be appointed.  Mr. Kipfer stated that the 
previous Planning Director, Travis Henley, said that an aggressive effort was taking place to find 
Alternates.   

 
Mr. Brantley asked Trey Thurman if it was ultimately up to the Board to change the time of the 
meeting.  Mr. Thurman responded affirmatively.   

 
9. Next Meeting Date 
 
 December 14, 2022 @ 9:00 a.m. 
 Commissioner’s Meeting Room 
 805 S. Walker Street 
 Burgaw, NC  28425 

 
10. Adjournment 
 
 Meeting adjourned at 11:20 a.m. 
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