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Pender County 

Request for Board Action 
 
TO: Zoning Board of Adjustment 

FROM: Justin Brantley 

DATE: July 20, 2022 

SUBJECT: May 18, 2022 Meeting Minutes 

 
SUMMARY: 
May 18, 2022 meeting minutes are attached. 
 
ACTION REQUESTED: 
Review and approval of May 18, 2022 minutes. 
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Pender County Board of Adjustment Meeting Minutes – May 18th, 2022  

Members Present: Max Kipfer, Chairman 
Kyle Breuer, Vice Chairman 
Douglas-Scott Rivenbark 
Jeffrey Snider, Alternate  
Andrew Olsen, Alternate 
 

Members Absent: Samantha Nelson 

Others Present:  Travis Henley, Planning Director 
   Trey Thurman, County Attorney 
   Justin Brantley, Senior Planner 
   Greg Feldman, Current Planner 
   Jennifer Roper, Applicant 
   Jason Roper, Applicant 
   Gordon Hall, Applicant Representative 
   Benjamin Kane, Environmental Health Specialist 
   Other Staff and Members of the Public 
 
1 Call To Order: 9:01am 

2 Roll Call 

3 Pledge of Allegiance 

4 Moment of Silence 

5 Adoption of Agenda 

Mr. Breuer made a motion to adopt the agenda. Mr. Snider seconded the motion, and the motion was 

unanimously approved. 

6 Adoption of Minutes 

Mr. Breuer made a motion to adopt the minutes from the April 20th, 2022, Board of Adjustment Meeting 

with modification for number 9, subtitle A, where Greg Feldman’s title was incorrectly listed as the 

Planning Director instead of Current Planner. Mr. Rivenbark seconded the motion with Mr. Breuer’s 

exception, and the motion was unanimously approved. 

7 Public Comment 

There was not public comment. 

8 Swearing in of Applicants, Witness, and Other Interested Parties 

The County Attorney swore in and/or affirmed Travis Henley, Greg Feldman, Justin Brantley, Jennifer 

Roper, Jason Roper, Benjamin Kane, and Gordon Hall as to their testimony being truthful and relevant to 

the respective case. 
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9 Public Hearings 

a) VARIANCE CASE 2022-10 – Applicants Jason Roper and Jennifer Roper 

Mr. Greg Feldman, Planner, presented the Staff Report. This matter was tabled from the 

April 20, 2022, meeting to allow the Planning Department to meet with the Environmental 

Health Department to gain more clarification of the septic system and drain lines.   

Environmental Health Specialist, Benjamin Kane, addressed the Board.  Mr. Kane stated that 

a drain line needs to be moved but due to no fault of the applicants.   The need to move the 

drain line is due to the proximity to a neighboring well. Mr. Kane stated that the drain line 

would need to be moved regardless of the variance outcome.  His concern was if the 

building was moved ten feet further within the property, it would be in the repair area, 

which would not be acceptable.  The current location of the building is meeting all 

Environmental Health setback requirements. 

Mr. Kipfer asked Mr. Kane if the drawing was reviewed by Environmental Health and if the 

drawing is accurate.  Mr. Kane affirmed that both the drawing was reviewed and is accurate.  

Mr. Kipfer then questioned as to whether the pre-existing accessory building was on the 

drain line and Mr. Kane affirmed that the building is on the drain line, but the building is on 

blocks and not in the ground.  This building has no foundation and is therefore not an issue. 

Mr. Olsen stated that the two maps provided are similar but still different.  Mr. Kane 

clarified that there is the preliminary map that was used when the permit was originally 

approved, and that the second map is more accurate as to the actual system. 

Mr. Jason Roper and Mrs. Jennifer Roper presented the Board with a slide show.  They 

stated that they had the drain lines located professionally and marked on the property.  The 

Ropers provided that the back area of the lot is wooded and slopes down into a lake at the 

rear of the property, that there is a drainage ditch on the edge of the property, and that the 

repair field area affects their ability to move the building to any other location on the 

property.   

Mr. Kipfer questioned whether this size of building would have been approved if the correct 

permitting process had taken place originally.  Mr. Henley responded by stating that it 

would not have been permitted due to the setback issues. 

Attorney Trey Thurman informed the Board that if the applicants would have applied for the 

proper permits originally, they could have asked for a variance at that time. 

Mr. Kipfer stated that he feels this is a hardship of the applicants’ own creation. 

Mrs. Roper stated that they had no idea a permit was necessary, or they would have 

obtained them originally.  They were relying on the advice of the contractor’s and were told 

that permitting was not needed.  As soon as they were informed that permitting was 

necessary, they came into the Planning Department immediately to try and remedy the 

situation. 
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Mr. Olsen stated that due to the slope of the property, it would probably not be possible to 

place this exact building anywhere else on the property.  He questioned as to whether a 

building of this size would have been approved if the necessary permits were obtained 

originally.  Mr. Olsen also questioned the effect this building would have on the immediate 

adjacent neighbors. 

Mrs. Roper stated that their immediate two adjacent neighbors have no issue with the 

building’s location.  One neighbor was present at the April 20, 2022, meeting and the other 

neighbor was not able to be present due to work, so they wrote a letter which was provided 

to the Planning Board. 

Mr. Olsen questioned as to whether it would create a hardship for surrounding properties.  

He stated that the property to the North shares a wetland cove.  Mr. Olsen stated that the 

size of the building probably could have made a big difference and that 1,400 square feet is 

a big storage building. 

Mr. Roper stated that the 1,400 square feet encompasses the concrete patios also.  The 

actual size of the building is 30 by 40 equaling 1,200 square feet. 

Mr. Breuer stated that the Board needs to go through each of the four Findings of Fact 

together to help as a guidance. 

Mr. Kipfer stated that the size of the building would have made a big difference in the 

beginning. 

Mr. Olsen stated that of the four required Findings of Fact that he felt that a hardship could 

be proven on all but the third.  He is having an issued with the third Finding of Fact, which 

provides that “The hardship did not result from actions taken by the applicant or the 

property owner. The act of purchasing property with knowledge that circumstances exist 

that may justify granting of a variance shall not be regarded as a self-created hardship”.  Mr. 

Olsen stated that putting a different size building on this property could have possibly 

prevented the current issues. 

Mr. Snider also stated that he is having an issue with the third Finding of Fact. 

Mr. Breuer stated that since the drain line can and will be moved, is this being tailored to 

the situation that the applicants have created.  Due to this, he cannot agree to the variance 

and made a motion to deny the variance. 

Mrs. Roper stated that the drain line will need to be moved regardless of the building.  It has 

nothing to do with the building itself and is no fault of her or Mr. Roper. 

Mr. Breuer stated that he cannot support granting this variance due to Finding of Fact 

number three.  This is the owner’s doing and due to that he made a motion to deny the 

variance. 

Mr. Rivenbark asked about the contractor’s knowledge and responsibility to obtain the 

necessary permits needed. Mrs. Roper stated that the contractor told them that permits 

were not necessary for the placement of the building. 
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Mr. Kipfer asked if the building was properly permitted, would engineering documents 

would have been needed. Mr. Roper stated that they were presented different options by 

the contractor.  They were told it would be built to code by the contractor so it was 

assumed that the contractor would know and be responsible for any needed permits.  The 

Ropers’ chose at that time to not purchase the option that included the engineering 

documents due to relying on their assumption that the contractor would handle all 

necessary permitting. 

Mr. Kipfer asked the applicants if they had to buy the engineering documents later anyways. 

Mr. Roper stated that once they found out that a permit was required, the purchase of the 

engineering documents was necessary. 

Attorney Trey Thurman suggested to the applicants that they contact the Contractor’s 

Licensing Board due to them relying on the contractor to handle the process correctly and 

that is not what transpired. 

Mrs. Roper stated that she does have the number of the licensing board and will proceed 

with contacting them.   She does not want this situation to happen to anybody else. 

Mr. Kipfer stated that he does not think that the Board can allow this by granting the 

variance.  It is the responsibility of the landowner to verify with the county if permits are 

necessary. 

Mr. Olsen stated that he is willing and open to hearing the other board members arguments 

as to why this variance should be granted. 

Attorney Trey Thurman stated that the contractor should have known the proper permitting 

process, but the contractor is not responsible.  Ultimately, it is the homeowner’s 

responsibility. 

Mr. Kipfer stated that the applicants should have asked permission, especially with a 

building of this size.  With a structure of this size, the applicants should have known to 

contact the Planning Department regardless of what they were told by the contractors. 

Mrs. Roper stated that they did not intentionally place this building on their property 

without the proper permits.  There are several buildings in their neighborhood that have 

about the same size buildings and due to this information and the fact that they were told 

by the contractor that they did not need permits, they had the building placed on their 

property. 

Attorney Trey Thurman stated that the Board must follow state statutes and cannot deviate 

from those statutes. 

Mrs. Roper stated that they did not intend to do wrong, and she feels that Finding of Fact 

number three is a very gray area. 

Mr. Olsen seconded Mr. Breuer’s motion to deny the variance.   

Mr. Rivenbark questioned if the building would need to be moved regardless of the variance 

outcome. Mr. Kane stated that the issue with Environmental Health is not the building itself 
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but the drain line.  It needs to be moved regardless of this outcome.  The drain line needs to 

be moved to no fault of the applicants, due to its proximity to the neighbor’s well. 

A vote was taken, and all members unanimously agreed to deny the variance. 

County Attorney Trey Thurman informed the applicants that they can obtain the minutes 

from this meeting to provide to the Contractor’s License Board if they choose to make 

contact.  He also suggested that they may want to consider talking to an Attorney 

concerning the contractor. 

Justin Brantley informed the Board and the Applicant that now that the variance has been 

denied, the enforcement process will begin.  A Notice of Violation will be mailed to the 

landowners and if the violation is not remedied within thirty days, a daily fine of $100.00 will 

be enforced. 

b) VARIANCE CASE 2022-11 – Applicant Ronald Anderson 

Mr. Greg Feldman, Planner, presented the Staff Report.  Mr. Feldman provided that Ronald 

Anderson, applicant and owner, is requested a variance for relief from the Pender County 

Unified Development Ordinance standards outlined in Section 8.3.2C, “Single row terminal 

landscape island requirements.’  Specifically, the request is to seek relief from the 

requirement of installing a landscape island with more than 120’ linear feet of consecutive 

parking spaces.  The subject property is located at 14840 US HWY 17, approximately 0.25 

miles north of the intersection of US HWY 17 and NC HWY 210 in the Topsail Township.  

There is one tract totaling approximately 1.2 acres of land associated with this request and 

may be further identified by Pender County PIN 3282-97-7548-0000. 

Mr. Feldman stated that the site has an existing church that is currently being elevated.  The 

rear portion of the property is paved.  The applicant is proposing a land use of a full-service 

restaurant and bar.  This particular use would need forty-eight parking spaces and due to 

the island requirement, there would be a loss of four parking spaces. 

Mr. Feldman stated that the Unified Development Ordinance requires a landscape island if 

there is more than 120’ linear feet of consecutive parking spaces.  There are two proposed 

parking areas consisting of 127.4 and 161.6 linear feet.  The applicant is asking for a variance 

relief in the amount of 7.4 and 41.6 linear feet. 

Mr. Feldman stated that the elevation changes drastically at the rear of the property where 

wetlands exist.   

Mr. Breuer questioned if the parking area butted up to the wetlands and the response was 

that it was. 

Mr. Kipfer asked if the islands are existing, and Mr. Feldman stated that the islands are not 

existing, and the applicant is asking for a variance to not be required to install the two 

islands. 

Mr. Snider asked if a parking requirement variance was explored instead of island variance. 
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Mr. Feldman stated that a parking space variance was explored and was found too not be 

possible.  The Planning Department worked with the applicant and explored the actual 

amount of square footage of the building to reach the total number of parking spaces to be 

forty-eight.  Due to working with the square footage of the building, the required number of 

spaces has already been lowered to the minimum.   Mr. Feldman stated that he is 

concerned with the effect that parking may have on adjacent property owners. 

Mr. Henley stated that the Planning staff does have some leeway with the parking 

requirements. 

Architect and Applicant Representative Gordon Hall spoke to the Board.  He stated that this 

project stared back in the beginning of 2020, and the applicant is desiring a place for 

“fellowship” in this neighborhood.  From the beginning, handicapped accessibility and 

parking were major concerns.   

Mr. Hall stated that there is a major drastic change in grade on this property.  In the front of 

the property, the grade is forty-eight or forty-nine and drops to twenty-eight at the back of 

the property.  The property also has wetlands at the back of the property that they had to 

be mindful of. 

Mr. Hall stated that there was only one wheelchair access which was a wooden wrap around 

ramp.  Now that the building is being elevated, a wooden ramp would not be an option due 

to safety concerns.  He stated that many different options were reviewed and installing an 

elevator would be the best option. 

Mr. Hall inquired as to whether landscaping can be used to break up the parking lot instead 

of parking islands.  He stated that this land use plan does not require landscaping buffers 

and any landscaping would be elective.  The applicant is planning on adding elective 

landscaping around the parking lot for visual effects. 

Mr. Hall stated that the property shares a driveway with the adjacent property owner and 

there is also a cemetery that is accessed by the same drive. 

Mr. Kipfer asked Mr. Hall if the variance was granted and the two traffic islands were not 

needed, would they still be short parking spots.  Mr. Hall responded if the Board did not 

require the traffic islands, then there would be no shortage and all forty-eight spots would 

be possible. 

Mr. Breur inquired as the intent of parking spaces seven and forty-two as they are pictured 

differently on the site plan.  

Mr. Hall stated that they are regular parking spaces and the reason they are pictured 

differently is due to the fact that area is where the existing pavement ends. 

Mr. Breur asked as to whether the additional parking spots would be constructed of gravel 

material, and can the Board impose a condition of what material is used for the new parking 

spots?  Mr. Breur feels that using a material such a #57 gravel would be a good option to 

help protect run off into the wetlands. 
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Mr. Trey Thurman responded and stated that yes, the Board could put a condition in the 

variance that a certain type of material must be used for the new parking spaces in attempts 

to keep the wetlands disturbance to a minimum.  He stated that trying to keep the wetland 

disturbance. 

Mr. Hall stated that if the Board requires the applicant to use #57 gravel, then they would 

not have an issue. 

Mr. Olsen stated that the current parking area would most likely need to be re-surfaced, and 

the new parking area be a different material.  He also stated if pavers would be an option to 

use also or would that be too costly? 

Mr. Hall said that the applicant would be open to using alternative materials. 

Mr. Olsen stated that he agrees with having a condition as to what material is used to help 

minimize the effects of run-off into the wetlands. 

Mr. Henley stated that the Department is also open to the applicant using a different 

material besides pavement. 

Mr. Kipfer inquired as to whether there were any other public people who would like to 

speak, and it was determined that there were not. 

Mr. Snider inquired if the parking islands were not present in the parking lot, would it create 

a dangerous situation. 

Mr. Henley stated that it would not create a dangerous situation and the parking islands are 

more for appearance and environmental issues. 

Mr. Kipfer asked the Board members if there were any further questions or need for 

discussions and no members responded. 

Mr. Breur made a motion to approve the Variance with two conditions.  The first condition 

would be that any parking areas identified in blue on the site map be constructed with a 

pervious material that is sufficient and/or approved by the Planning Department and the 

second condition is that the landscaping shown on the site map no longer be elective but 

would rather be required.  Mr. Rivenbark seconded the motion, and the motion was 

unanimously approved. 

 

10 Discussion 

There was no discussion. 

11 Next Meeting Date 

June 15th, 2022 

805 S. Walker Street 

Burgaw, NC 28425 
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Pender County Public Administration Building 

12 Adjournment 

Meeting adjourned at 10:28 am 
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5/18/2022

1

May 18, 2022 Slide 1Planning & Community Development

IF YOU WOULD LIKE TO SPEAK ON ANY 
PUBLIC HEARING ITEM(S) OR WISH TO 
SPEAK DURING THE PUBLIC COMMENT 

SECTION OF THE AGENDA,

PLEASE SIGN IN AT THE ENTRANCE TO 
THIS MEETING ROOM

THANK YOU
PENDER COUNTY, NORTH CAROLINA

Case VAR 2022-10
PIN: 3247-52-9793-0000

Variance: 
Jason and Jennifer Roper, applicants and owners, are requesting a variance for relief from
the Pender County Unified Development Ordinance standards outlined in Section 5.3.3.A
‘Accessory Building Setbacks and Separation Requirements.’ The applicant is requesting
relief from side yard setback requirements for accessory structures within the RA, Rural
Agricultural zoning district, along with structure separation requirements for a 30’ x 49’
(1,470-sf) accessory structure. Specifically, the request is to seek a 7’ relief from the
required 15’ side yard setback, and a 19’ relief from the required 30’ structure separation
requirement within the RA, Rural Agricultural zoning district.

May 18, 2022 Slide 2Planning & Community Development

1

2
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May 18, 2022 Slide 3Planning & Community Development

May 18, 2022 Slide 4Planning & Community Development

Aerial

3

4
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May 18, 2022 Slide 5Planning & Community Development

Variance Request 

Accessory Structure Setbacks 

UDO Section 5.3.3A 

PROPOSED SETBACKS FOR 1,470-sf 
Accessory Structure

Rear Yard

(Northeast)
30 feet

±220 feet (0’ encroachment)

Side Yard 
(Southeast)

15 feet
8 feet (7’ encroachment)

Structure 
Separation (Existing 

Shed)
30 feet

11 ½ feet (18’6” encroachment)

Side Yard 15 feet ±40 (0’ encroachment)

May 18, 2022 Slide 6Planning & Community Development

5

6
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May 18, 2022 Slide 7Planning & Community Development

May 18, 2022 Slide 8Planning & Community Development

7

8
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May 18, 2022 Slide 9Planning & Community Development

May 18, 2022 Slide 10Planning & Community Development

9
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May 18, 2022 Slide 11Planning & Community Development

May 18, 2022 Slide 12Planning & Community Development

11
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May 18, 2022 Slide 13Planning & Community Development

May 18, 2022 Slide 14Planning & Community Development
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May 18, 2022 Slide 15Planning & Community Development

Applicant’s Presentation

129 Bottle Branch Dr. 
Burgaw, NC 28425

Variance application

15
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Regarding the septic lines, the farthest line out (closest to the building) is showing in 
orange here. At it's closest point, the line is 7' from the building. The other 2 lines 
run between this line and the home. This is confirmation the lines are an 
acceptable distance from the building.

Click to add text
Click to add text
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The septic line runs into the middle of the cleared backyard, this is also 
the septic repair field. Directly behind this, the property elevation 
changes/increases by about 2 feet and the property becomes wooded.

Septic line

Septic line

Elevation change

The back section of the property is heavily wooded and then there is a 
significant decrease in elevation to the lake. This part of the property is 
not buildable due to the extreme elevation changes.
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The edge of the building is next to a large and deep 
drainage ditch that drains the water from our property 
out to the lake behind our home.

Pictures of the back of the property

21
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Case VAR 2022-11
PIN: 3282-97-7548-0000

Variance:

Ronald Anderson, applicant and owner, is requesting a variance for relief from the Pender
County Unified Development Ordinance standards outlined in Section 8.3.2.C, ‘Single row
terminal landscape island requirements.’ Specifically, the request is to seek relief from the
requirement that single-row parking terminals cannot exceed 120 linear feet without the
installation of a parking terminal island.

May 18, 2022 Slide 24Planning & Community Development

23

24

Page 21 of 28

Page 23 of 112



5/18/2022

13

May 18, 2022 Slide 25Planning & Community Development

May 18, 2022 Slide 26Planning & Community Development

Aerial
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May 18, 2022 Slide 27Planning & Community Development

Parking Terminal 
Length Maximum 

UDO Section 
8.2.3.

Parking Sections 
Identified on Site Plan

PROPOSED Parking Terminal Length Without 
Landscaping Island

120’ 1 - 15 127’ 4” (7’ 4”)
120’ 30 - 48 161’ 6” (41’ 6”)

Below: Proposed Parking Terminal Length

161’6”

127’4”

May 18, 2022 Slide 28Planning & Community Development
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May 18, 2022 Slide 29Planning & Community Development

May 18, 2022 Slide 30Planning & Community Development
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May 18, 2022 Slide 31Planning & Community Development

May 18, 2022 Slide 32Planning & Community Development
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May 18, 2022 Slide 33Planning & Community Development

Applicant’s Presentation
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Pender County 

Request for Board Action 
 
TO: Zoning Board of Adjustment 

FROM: Justin Brantley 

DATE: July 20, 2022 

SUBJECT: APPEAL 2022-07 

 
SUMMARY: 
Sean Donahue, applicant and owner of Surf City Farm, is requesting an Appeal of an 
Administrative Decision which found that selling produce grown on other farms does not 
fall under the bona-fide farm exemption established by North Carolina General Statutes 
and is thus subject to local zoning requirements. The subject property is located at 101 
Northern Escape Way, approximately one-half mile northwest of the mainland 
intersection of NC 50 and NC 210 in the Topsail Township and may be further identified 
by Pender County PINs 4236-00-7179-0000 and 4235-00-9594-0000. 
 
ACTION REQUESTED: 
To hold a public hearing and consider the Appeal of Administrative Decision. 
 
ATTACHMENTS: 
Listed within packet. 
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APP 2022-07 
 

PLANNING STAFF REPORT 
APPEAL OF ADMINISTRATIVE DECISION 
 
SUMMARY: 
 
Hearing Date:   July 20, 2022 
Applicant:     Sean Donahue, Surf City Farm    
Property Owner:  Sean Donahue      
Case Number:   APPEAL 2022-07 
 
Property Location and Description: The subject property is located at 101 Northern Escape Way, approximately 
one-half mile northwest of the intersection of NC 210 and NC 50 in the Topsail Township and may be further 
identified by Pender County PINs  4236-00-7179-0000 & 4235-00-9594-0000. (See Attached Vicinity Map and 
Aerial Map) 
 
Zoning District of Property: The subject property is zoned RP, Residential Performance zoning district. (See 
Attached Zoning Map) 
 
Summary of Appeal Request: Sean Donahue, applicant and owner of Surf City Farm, is requesting an Appeal of 
an Administrative Decision which found that selling produce grown on other farms does not fall under the bona 
fide farm exemption established by the State and would be subject to County zoning requirements.  
 
Note: Page 3 of this Report Includes a Complete List of Attached Documents 
 

BACKGROUND AND DESCRIPTION OF APPEAL REQUEST:  
 
NCGS 160D-903. Agricultural Uses (See Attached) 
 
North Carolina General Statute (NCGS) 160D-903 provides that bona fide farm purposes are exempt from county 
zoning regulations if the farm in question can provide specific documentation evidencing bona fide farm status. 
Bona fide farms shall qualify under this exemption if one of the four items below are provided: 

(1) A farm sales tax exemption certificate issued by the Department of Revenue. 
(2) A copy of the property tax listing showing that the property is eligible for participation in the present-
use value program pursuant to G.S. 105-277.3. 
(3) A copy of the farm owner's or operator's Schedule F from the owner's or operator's most recent 
federal income tax return. 
(4) A forest management plan. 

 
NCGS 160D-903 also provides that “A building or structure that is used for agritourism is a bona fide farm 
purpose if the building or structure is located on a property that (i) is owned by a person who holds a qualifying 
farm sales tax exemption certificate from the Department of Revenue pursuant to G.S. 105-164.13E(a) or (ii) is 
enrolled in the present-use value program pursuant to G.S. 105-277.3… For purposes of this section, 
"agritourism" means any activity carried out on a farm or ranch that allows members of the general public, for 
recreational, entertainment, or educational purposes, to view or enjoy rural activities, including farming, 
ranching, historic, cultural, harvest-your-own activities, hunting, fishing, equestrian activities, or natural 
activities and attractions. A building or structure used for agritourism includes any building or structure used for 
public or private events, including, but not limited to, weddings, receptions, meetings, demonstrations of farm 
activities, meals, and other events that are taking place on the farm because of its farm or rural setting”.  
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NCGS 106-581.1. Agriculture defined (See Attached) 
 
NCGS 106-581.1 further defines agriculture as follows: 

For purposes of this Article, the terms "agriculture", "agricultural", and "farming" refer to all of the 
following: 
(1) The cultivation of soil for production and harvesting of crops, including but not limited to fruits, 
vegetables, sod, flowers and ornamental plants. 
(2) The planting and production of trees and timber. 
(3) Dairying and the raising, management, care, and training of livestock, including horses, bees, poultry, 
and other animals for individual and public use, consumption, and marketing. 
(4) Aquaculture as defined in G.S. 106-758. 
(5) The operation, management, conservation, improvement, and maintenance of a farm and the 
structures and buildings on the farm, including building and structure repair, replacement, expansion, 
and construction incident to the farming operation. 
(6) When performed on the farm, "agriculture", "agricultural", and "farming" also include the marketing 
and selling of agricultural products, agritourism, the storage and use of materials for agricultural 
purposes, packing, treating, processing, sorting, storage, and other activities performed to add value to 
crops, livestock, and agricultural items produced on a farm, and similar activities incident to the 
operation of a farm. 
(7) A public or private grain warehouse or warehouse operation where grain is held 10 days or longer 
and includes, but is not limited to, all buildings, elevators, equipment, and warehouses consisting of one 
or more warehouse sections and considered a single delivery point with the capability to receive, load 
out, weigh, dry, and store grain. (1991, c. 81, s. 1; 2005-390, s. 18; 2006-255, s. 6; 2013-347, s. 2; 2017-
108, s. 8.1.  

 
Case History 
 
On July 11, 2019, Mr. Sean Donahue, owner and operator of Surf City Farm, received a Conditional Farmer 
Exemption from the North Carolina Department of Revenue. (See Attached) For further information requiring 
this exemption, see attached NCGS Section 105-164.13.E. Based on the receipt of this document along with an 
application for a bona fide farm determination, Pender County Planning and Community Development issued a 
bona fide farm determination on July 18, 2019 (Case BFF 2019-35, See Attached Application and Approval) for 
Surf City Farm which documented Surf City Farms’ exemption from county zoning regulations for bona fide farm 
purposes. However, activities that fall outside of bona fide farm purposes are subject to county zoning 
regulations. At this time everything submitted within the application for the bona fide farm determination was 
consistent with bona fide farm purposes.  
 
During the months of June and July of 2021, Pender County Planning & Community Development received three 
complaints concerning the activities being undertaken at Surf City Farm. On July 28, 2021 the Planning 
Department requested a full description of the farm business and related activities including details of products 
being shipped to the site, frequency and nature of deliveries, number of customers per day, as well as what is 
being sold and grown onsite. Shari Donahue, on behalf of Surf City Farm, provided a detailed summary of 
activities taking place on the farm. This correspondence provided that Surf City Farm was ordering wholesale 
produce once a week from “Fresh Point”, which is a division of Sysco Foods, for resale purposes. In addition, Surf 
City Farm was noted to have produce delivered directly from local farms as well as to have picked up produce 
from farms in the area on a regular basis for resale purposes. (See Attached) 
 
On December 7, 2021, Mr. Donahue received a Qualifying Farmer Exemption from the North Carolina 
Department of Revenue which effectively replaced the Conditional Farmer Exemption which was due to expire 
on December 31, 2021. (See Attached) This allowed Surf City Farm to maintain its bona fide farm status. 
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On March 7, 2022 Travis Henley, Planning Director, issued a zoning determination letter, which addressed 
exempt as well as non-exempt activities that may or may not occur on the site related to its farm purpose. (See 
Attached Determination Letter) In this letter, Mr. Henley addressed the resale of crops/products produced off-
site and provided that “Surf City Farm has confirmed that crops/products from other local farms as well as 
crops/products from other farms from across North Carolina through a third-party vendor. This DOES NOT meet 
the standard of a bona-fide farm purpose under state statute. This interpretation is based on G.S. 160D-903 and 
GS 106-581.1(6) as mentioned above, specifically in that items sold on the farm must be either produced on the 
farm or through activities that add value to items produced on the farm or are related or incidental to the 
production of crops.” In addition, Mr. Henley stated that “this determination shall also be applicable to any other 
current or future bona-fide farms located within Pender County’s planning and zoning jurisdiction”. 
 
On April 4, 2022 Sean Donahue filed an application to appeal the March 7, 2022 determination issued by Travis 
Henley, Planning Director, specifically disagreeing with the interpretation of North Carolina General Statutes as 
they relate to the selling of produce grown off-site not being exempt from county zoning regulations. The Appeal 
Application included Sections 160D-903 and 106-581.1 as previously mentioned in this report. (See Attached 
Appeal Application Package) 
 
Documents Referenced within This Report 
 

• Vicinity Map of the Subject Property 

• Aerial Map of the Subject Property 

• Zoning Map of the Subject Property 

• BFF 2019-35 Conditional Farmer Exemption 

• Bona Fide Farm Determination Application with Supplemental Documentation (BFF 2019-35) 

• Zoning Approval for Bona Fide Farm Determination issued July 18, 2019 (BFF 2019-35) 

• BFF 2019-35 Qualifying Farmer Exemption 

• Application for Appeal of Administrative Decision April 4, 2022 (Appeal 2022-7) 
o Appeal Application  
o Pender County Appeal Guide 
o Written Description of Appeal 
o Zoning Determination Letter issued March 7, 2022 
o NCGS 160D-903 (Agricultural Uses) 
o NCGS 106-581.1 (Agriculture Defined) 
o Email correspondence with Carlene Shaw and Shari Donahue from July 28, 2021 to December 

31, 2021 (Includes Description of Business Provided on July 28, 2021) 
o Email correspondence with Travis Henley and Shari Donahue from January 13, 2022 to April 4, 

2022 

• Additional NCGS Section Referenced 
o NCGS 105-164.13E (Exemption for Farmers) 

 
 

ADMINISTRATOR’S CONCLUSION:  
Sean Donahue, applicant and owner of Surf City Farm, is requesting an Appeal of an Administrative Decision. 
The appeal is of an interpretation made by Planning Staff of North Carolina General Statutes that address bona 
fide farm purposes in relation to exemption from county zoning regulations. The majority of uses taking place at 
Surf City Farm have been determined to fall within the category of bona fide farm purposes. However, it was 
further determined that the resale of crops and/or products from other farms is not considered an exempt bona 
fide farm purpose and would therefore be subject to county zoning regulations. It is the conclusion of the 
Administrator that Planning Staff made the appropriate interpretation of NCGS as they relate to bona fide farm 
purposes. 
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3.16.6 Action by Board of Adjustment 

A. The Board of Adjustment may reverse or affirm (wholly or partly) or may modify the order, requirement, 
decision, or determination appealed from and shall make any order, requirement, decision or 
determination that in its opinion ought to be made in the case before it. To this end, the Board of 
Adjustment shall have all the powers of the officer from whom the appeal is taken. 

B. A motion to reverse, affirm, modify the order, requirement, decision, or determination appealed from 
shall include, insofar as practicable, a statement of the specific reasons or findings of fact that support 
the motion. 

C. If a motion to reverse or modify is not made, or fails to receive the affirmative vote of a majority of 
members present, the appeal shall be denied. 

D. Any motion to overturn a decision shall state the reasons or findings of fact that support the motion. 
 
 
__________________________________________________________________________________________ 
BOARD ACTION FOR APPEAL: 
 
 
MOVED__________________________           SECONDED__________________________ 
 
APPROVED_________DENIED_________ MODIFIED________ UNANIMOUS______________ 
 
YEA VOTES:  KIPFER____ BREUER______ RIVENBARK______ OLSEN______ SNIDER_______  
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G.S. 105-164.13E Page 1 

§ 105-164.13E.  Exemption for farmers. 

(a) Exemption. – A qualifying farmer is a person who has an annual income from farming 

operations for the preceding taxable year of ten thousand dollars ($10,000) or more or who has 

an average annual income from farming operations for the three preceding taxable years of ten 

thousand dollars ($10,000) or more. For purposes of this section, the term "income from farming 

operations" means sales plus any other amounts treated as gross income under the Code from 

farming operations. A qualifying farmer includes a dairy operator, a poultry farmer, an egg 

producer, and a livestock farmer, a farmer of crops, a farmer of an aquatic species, as defined in 

G.S. 106-758, and a person who boards horses. A qualifying farmer may apply to the Secretary 

for an exemption certificate number under G.S. 105-164.28A. The exemption certificate expires 

when a person fails to meet the income threshold for three consecutive taxable years or ceases to 

engage in farming operations, whichever comes first. 

Except as otherwise provided in this section, the items exempt under this section must be 

purchased by a qualifying farmer or conditional farmer and used by the qualifying or conditional 

farmer primarily in farming operations. For purposes of this section, an item is used by a farmer 

for farming operations if it is used for the planting, cultivating, harvesting, or curing of farm 

crops, in the production of dairy products, eggs, or animals, or by a person who boards horses. 

The items that may be exempt from sales and use tax under this section are: 

(1) Fuel, piped natural gas, and electricity that are measured by a separate meter 

or another separate device and used for a purpose other than preparing food, 

heating dwellings, and other household purposes. 

(2) Commercial fertilizer, lime, land plaster, plastic mulch, plant bed covers, 

potting soil, baler twine, and seeds. 

(3) Farm machinery, attachment and repair parts for farm machinery, and 

lubricants applied to farm machinery. The term "machinery" includes 

implements that have moving parts or are operated or drawn by an animal. 

The term does not include implements operated wholly by hand or motor 

vehicles required to be registered under Chapter 20 of the General Statutes. 

(4) A container used in the planting, cultivating, harvesting, or curing of farm 

crops or in the production of dairy products, eggs, or animals or used in 

packaging and transporting the farmer's product for sale. 

(5) A grain, feed, or soybean storage facility and parts and accessories attached 

to the facility. 

(6) Any of the following substances when purchased for use on animals or plants, 

as appropriate, held or produced for commercial purposes: 

a. Remedies, vaccines, medications, litter materials, and feeds for 

animals. 

b. Rodenticides, insecticides, herbicides, fungicides, and pesticides. 

c. Defoliants for use on cotton or other crops. 

d. Plant growth inhibitors, regulators, or stimulators, including systemic 

and contact or other sucker control agents for tobacco and other crops. 

e. Semen. 

(7) Any of the following animals: 

a. Baby chicks and poults. 

b. Livestock. 

(8) Any of the following items concerning the housing, raising, or feeding of 

animals: 

a. A commercially manufactured facility to be used for commercial 

purposes for housing, raising, or feeding animals or for housing 

equipment necessary for these commercial activities. The exemption 
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also applies to commercially manufactured equipment, and parts and 

accessories for the equipment, used in the facility. 

b. Building materials, supplies, fixtures, and equipment that become a 

part of and are used in the construction, repair, or improvement of an 

enclosure or a structure specifically designed, constructed, and used 

for housing, raising, or feeding animals or for housing equipment 

necessary for one of these commercial activities. The exemption also 

applies to commercially manufactured equipment, and parts and 

accessories for the equipment, used in the enclosure or a structure. 

(9) A bulk tobacco barn or rack, parts and accessories attached to the tobacco barn 

or rack, and any similar apparatus, part, or accessory used to cure or dry 

tobacco or another crop. 

(10) Repair, maintenance, and installation services. 

(b) Conditional Exemption. – A person who does not meet the definition of a qualifying 

farmer in subsection (a) of this section may apply to the Department for a conditional exemption 

certificate under G.S. 105-164.28A. A person with a conditional exemption certificate is allowed 

to purchase items exempt from sales and use tax to the same extent as a qualifying farmer under 

subsection (a) of this section. To receive a conditional exemption certificate under this 

subsection, the person must certify that the person intends to engage in farming operations, as 

that term is described in subsection (a) of this section, and that the person will timely file State 

and federal income tax returns that reflect income and expenses incurred from farming operations 

during the taxable years that the conditional exemption certificate applies. 

A conditional exemption certificate issued under this subsection is valid for the taxable year 

in which the certificate is issued and the following two taxable years, provided the person to 

whom the certificate is issued is engaged in farming and provides copies of applicable State and 

federal income tax returns to the Department within 90 days following the due date of an income 

tax return for each taxable year covered by the conditional exemption certificate, including an 

extension of the due date granted by the Secretary under G.S. 105-263. A conditional exemption 

certificate issued under this subsection may not be extended or renewed beyond the original 

three-year period; provided that a person may request a one-year extension of their conditional 

exemption certificate if the person satisfies all of the following conditions: 

(1) The person holds a conditional exemption certificate that is scheduled to 

expire within 30 days of an extension request. 

(2) The person suffers a weather-related disaster that prevents the person from 

becoming eligible for a qualifying exemption certificate. 

(3) The person provides the Department all of the following: 

a. Documents showing that, but for the disaster, the person would have 

earned ten thousand dollars ($10,000) or more in gross sales for the 

year in which the disaster occurred. 

b. Documentation of revenues and expenses relating to the damaged 

crop. 

c. An affidavit from a county extension director or FSA county 

committee that the disaster occurred in the area of the county in which 

the person farms. 

The Department may not issue a conditional exemption certificate to a person who has had a 

conditional exemption certificate issued under this subsection during the prior 15 taxable years. 

A person who purchases items with a conditional exemption certificate must maintain 

documentation of the items purchased and copies of State and federal income tax returns that 

reflect activities from farming operations for the period of time covered by the conditional 

exemption certificate for three years following the expiration of the conditional exemption 
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certificate. The Secretary may require a person who has a conditional exemption certificate to 

provide any other information requested by the Secretary to verify the person met the conditions 

of this subsection. A person who fails to provide the information requested by the Secretary in a 

timely manner or who fails to meet the requirements of this subsection becomes liable for any 

taxes for which an exemption under this subsection was claimed. The taxes become due and 

payable at the expiration of the conditional exemption certificate, and interest accrues from the 

date of the original purchase. Additionally, where the person does not timely provide the 

information requested by the Secretary, the misuse of exemption certificate penalty in 

G.S. 105-236(a)(5a) applies to each seller identified by the Department from which the person 

made a purchase. 

(c) Contract with a Farmer. – A qualifying item listed in subdivisions (5), (8), and (9) of 

subsection (a) of this section purchased to fulfill a contract with a person who holds a qualifying 

farmer exemption certificate or a conditional farmer exemption certificate issued under 

G.S. 105-164.28A is exempt from sales and use tax to the same extent as if purchased directly 

by the person who holds the exemption certificate. A contractor that purchases one of the items 

allowed an exemption under this section must provide an exemption certificate to the retailer that 

includes the name of the qualifying farmer or conditional farmer exemption certificate holder 

and the qualifying farmer or conditional farmer exemption certificate number issued to that 

holder. 

(c1) Services for Farmer. – A qualifying item listed in subdivision (6) of subsection (a) of 

this section purchased to fulfill a service for a person who holds a qualifying farmer exemption 

certificate or a conditional farmer exemption certificate issued under G.S. 105-164.28A is 

exempt from sales and use tax to the same extent as if purchased directly by the person who holds 

the exemption certificate. A person that purchases one of the items allowed an exemption under 

this subsection must provide an exemption certificate to the retailer that includes the name of the 

qualifying farmer or conditional farmer and the exemption number issued to the qualifying 

farmer or conditional farmer by the Department pursuant to G.S. 105-164.28A. A person that 

purchases an item exempt from tax pursuant to this subsection must maintain records to 

substantiate that an item is used to provide a service for a person who holds a qualifying farmer 

exemption certificate or a conditional farmer exemption certificate. 

(d) Definition. – For purposes of this section, the term "taxable year" has the same 

meaning as defined in G.S. 105-153.3.  (2013-316, s. 3.3(a); 2013-363, s. 11.4; 2014-3, s. 3.1(a); 

2015-6, s. 2.13(a); 2016-5, s. 3.12(a); 2016-94, s. 38.5(j); 2017-108, s. 20(a); 2018-5, s. 38.5(k); 

2019-6, s. 5.4; 2019-169, s. 3.3(l), (m); 2020-6, s. 1(a).) 
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